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Title  6 — Economic  Stabilization 
CHAPTER  I— COST  OF  LIVING  COUNCIL 

PART  150— PHASE  IV  PRICE 
REGULATIONS 

Correcting  and  Supplemental  Amendments 
to  the  Phase  IV  Health  Care  Regulations 

The  purpose  of  these  amendments  Is 
to  correct  typographical  and  other  er¬ 
rors  and  to  clarify  and  supplement  cer¬ 
tain  of  the  Phase  IV  health  care  regula¬ 
tions. 

On  November  5,  1973,  the  Council  is¬ 
sued  a  notice  of  proposed  rulemaking, 

38  FR  30850  (November  7,  1973)  setting 
out  proposed  Phase  IV  health  care  regu¬ 
lations  for  comment  by  the  public.  On 
January  23,  1974,  at  39  FR  2670,  the 
Council  published  the  health  care  regu¬ 
lations  in  final  form,  with  substantial 
changes  from  the  proposed  regulations 
as  a  result  of  extensive  public  participa¬ 
tion  in  the  rulemaking.  On  March  6, 
1974,  the  Council  issued  for  public  com¬ 
ment  certain  proposed  health  care  forms 
to  be  used  for  reports  required  by  the 
regulations,  and  indicated  at  that  time 
that  additional  clarifying  and  supple¬ 
mental  amendments  to  the  regulations 
would  be  published  in  the  near  future. 
The  proposed  forms  were  published  at 

39  FR  9768  (March  13,  1974).  These 
amendments  include  certain  changes 
which  the  Council  is  making  as  a  result 
of  the  development  of  the  proposed 
forms  (including  frequent  consultation 
with  interested  persons  in  the  health 
care  sector) ,  as  well  as  clarifying  changes 
resulting  in  large  part  from  public  re¬ 
sponse  to  the  regulations. 

In  order  that  the  public  may  have  a 
complete  set  of  Phase  TV  health  care 
regulations,  with  the  changes  incorpo¬ 
rated  in  the  text.  Subpart  R  of  Part  150 
is  being  republished  at  this  time.  The 
more  significant  changes  are  indicated 
below  for  each  category  of  covered 
health  care  provider:  Acute  care  hospi¬ 
tals  (§§  150.701  through  150.722),  medi¬ 
cal  practitioners  and  medical  labora¬ 
tories  (§§  150.730  through  150.745), 
Health  Maintenance  Organizations  and 
Health  Maintenance  Organization  pro¬ 
viders  of  health  care  (§§  150.748  through 
150.764),  and  long  term  care  institu¬ 
tions  (§§  150.769  through  150.788).  In 
addition,  various  other  clarifying  and 
conforming  changes  have  been  made  in 
Subparts  D,  M,  and  O  of  Part  150,  and 
Part  155,  as  indicated  below. 

Miscellaneous  Provisions 

Section  150.57  of  Subpart  O  has  been 
substantially  amended  to  provide  greater 
clarity.  Paragraph  (a)  contains  the  list 
of  exempt  providers,  to  which  inhalation 
therapists  have  been  added.  The  exemp¬ 
tion  for  rehabilitation  centers  has  been 
clarified  to  apply  only  to  rehabilitation 
outpatient  centers.  A  general  classifica¬ 
tion  has  been  added  for  residential 
shelter  or  child  care  Institutions  not  in¬ 
cluded  within  the  definition  of  long  term 
care  institutions. 

Paragraph  (b)  excepts  from  the  ex¬ 
emption  provisions  most  of  the  cate¬ 
gories  of  providers  if  they  are  owned  or 


operated  by  an  acute  care  hospital,  long 
term  care  institution.  Health  Mainte¬ 
nance  Organization  or  HMO  provider  of 
health  care  services,  and  clinics  and  dis¬ 
pensaries,  if  they  are  owned  or  operated 
by  a  medical  practitioner. 

Paragraph  (c)  has  been  added  to 
§  150.57  to  clarify  that  the  exemption 
provided  by  this  section  is  effective  dur¬ 
ing  the  fiscal  year  ending  on  or  after 
January  1,  1974,  and  all  subsequent  fis¬ 
cal  years. 

Section  150.415  has  been  amended  in 
several  respects.  The  introductory  lan¬ 
guage  in  both  paragraphs  (a)  and  (b)  has 
been  revised  to  make  clear  that  “each 
health  insurer  is  authorized  and  ex¬ 
pected”  to  monitor  and  report  violations 
by  health  care  providers.  Paragraph  (b) 
has  been  revised  in  several  minor  re¬ 
spects  to  clarify  the  intent  of  the  section. 
Previously  this  paragraph  provided  that 
claims  selected  for  review  need  not  in¬ 
clude  claims  under  all  coverages.  As  re¬ 
vised,  insurers  may  exclude  from  their 
review  those  coverages  which  represent 
an  insignificant  portion  of  that  insurer’s 
premium  volume.  However,  in  its  semi¬ 
annual  report  (Form  CLC-102)  the  in¬ 
surer  shall  state  the  proportion  of  its 
premium  volume  that  is  thus  excluded. 
The  amendments  to  §  150.415  include 
references  to  Forms  CLC-101  and  102 
which  have  not  been  published.  The 
Council  anticipates  the  publication  of 
the  proposed  Forms  CLC-101  and  102 
within  the  near  future,  as  well  as  Form 
CLC-27  relating  to  prenotiflcation  and 
reporting  requirements  for  HMOs. 

Section  150.501  has  been  amended  to 
clarify  the  scope  of  Subpart  O.  Essen¬ 
tially,  the  applicability  of  Subpart  O  is 
limited  as  provided  in  Subpart  R. 

Several  minor  changes  have  been 
made  in  Part  155  to  update  and  correct 
references  to  the  new  health  care  sec¬ 
tions  of  the  regulations.  Section  155.21 
(c)  has  been  amended  to  provide  for  the 
new  reporting  requirements  of  §  150.415 
of  Subpart  M.  Paragraph  (d)  of  §  155.21 
has  also  been  amended  to  Include  refer¬ 
ence  to  persons  subject  to  Subpart  R. 
Section  155.41  has  been  amended  to  in¬ 
clude  reference  to  persons  subject  to 
Subpart  R. 

Subpart  R — Health  Care,  Acute  Care 
Hospitals 

There  have  been  a  number  of  clarify¬ 
ing  changes  in  the  acute  care  hospital 
regulations  and  a  number  of  changes 
correcting  typographical  or  other  minor 
errors  in  the  regulations  published  Jan¬ 
uary  23,  1974.  Other  changes  explained 
in  this  preamble  are  of  substance  and 
represent  a  refinement  of  the  health  care 
regulations. 

In  §  150.701,  the  March  31,  1974  dead¬ 
line  for  the  election  between  Subpart  O 
and  Subpart  R  has  been  changed  to 
Monday,  April  1,  1974.  Paragraph  (c)  of 
§  150.701  has  been  revised  to  make  clear 
that  acute  care  hospitals  subject  to 
the  HMO  sections  (§§  150.758  through 
150.764)  are  subject  to  the  option  pro¬ 
vision  of  §  150.701.  Paragraph  (d)  of 
§  150.701  clarifies  that  distinct  long  term 
care  units  within  acute  care  hospitals 
are  subject  to  the  long  term  care  sec¬ 


tions  (|i  150.769  through  150.788)  in  lieu 
of  ||  150.701  through  150.722. 

A  paragraph  (e)  has  been  added  to 
I  150.701  to  emphasize  that  the  acute 
care  hospital  regulations  of  Subpart  R 
shall  prevail  over  any  other  provisions  of 
Part  150,  should  there  be  any  conflict. 

Several  definitions  in  §  150.703  have 
been  revised.  The  definition  of  “Cost  re¬ 
imbursement  arrangement”  has  been 
amended  to  include  arrangements  for 
payment  on  the  basis  of  charges  when 
charges  are  less  than  cost.  “Free  care” 
has  been  redefined  as  the  customary 
charges  for  health  care  services  and 
property  furnished  to  an  inpatient  un¬ 
able  to  pay  and  for  which  a  bill  is  not 
rendered  to  the  patient  or  third  party 
payor.  “Free  care”  also  includes  the  dif¬ 
ference  between  the  customary  charge 
and  the  amount  actually  billed.  The  defi¬ 
nition  expressly  excludes  contractual  al¬ 
lowances,  bad  debts  and  courtesy  dis¬ 
counts. 

An  important  change  has  been  made 
in  the  definition  of  “new  facility.” 
Basically,  the  decision  has  been  made  to 
limit  “new  facility”  treatment  to  hospi¬ 
tals  which  commence  operations  for  the 
first  time  or  have  not  operated  for  one 
year  prior  to  current  operations,  or  which 
have  undergone  physical  replacement. 
Thus,  as  of  the  date  of  Issuance  of  these 
clarifying  amendments,  the  70  percent 
test  Is  no  longer  available  to  qualify  a 
hospital  as  a  new  facility.  That  test  is 
related  to  a  determination  of  quality  of 
services  or  property  under  the  Phase 
n/m  rules  (6  CFR  300.409) .  Since  any 
capital  expenditure  will  result  in  an  add 
on  to  the  authorized  base,  there  is  no 
need  to  give  special  treatment  to  capital 
expenditures  amounting  to  70  percent 
net  of  book  value.  Under  the  definition 
as  amended,  “new  facility”  status  will  be 
allowed  for  any  hospital  that  met  the 
70  percent  or  $100,000  test,  which  re¬ 
ceives  a  “new  facility”  determination  in 
response  to  a  request  filed  prior  to 
March  20,  1974,  or  which  receives  ap¬ 
proval  from  the  State  planning  agency 
or  the  Council  in  response  to  a  request 
filed  between  January  1,  1974  and 
March  20,  1974,  or  which  meets  the  re¬ 
quirements  of  §  150.713(a)  (2). 

The  definition  of  “new  market”  has 
been  deleted.  Any  situation  formerly 
covered  by  that  term  will  be  treated  as  a 
new  facility.  The  definition  of  “total  in¬ 
patient  reimbursed  expenses”  has  been 
clarified  to  include  total  inpatient  op¬ 
erating  expenses  either  accrued  or  paid, 
or  accrued  and  paid  under  the  cost  reim¬ 
bursement  arrangements. 

Following  publication  of  the  final 
health  care  regulations  in  January  it  be¬ 
came  apparent  that  §  150.704  was  sub¬ 
ject  to  conflicting  interpretation.  The 
prior  commitments  section  was  there¬ 
fore  clarified.  As  amended,  §  150.704 
provides  that  interpretations,  decisions 
and  prospective  exceptions  issued  to  hos¬ 
pitals  prior  to  January  17,  1974,  remain 
in  force.  Paragraph  (b)  of  this  section 
provides  that  the  prior  commitment  shall 
not  apply  to  exceptions  authorizing 
dollar  increases  under  Subpart  O  to  hos¬ 
pitals  that  are  subject  to  Subpart  R 
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(either  by  election  or  automatically  by 
the  provisions  of  5  150.701).  In  other 
words,  an  exception  under  the  Phase  III 
rules  granting  a  dollar  Increase  in  the 
future  may  be  used  only  under  the  Phase 
in  rules.  The  exception  is  inoperative 
under  Phase  IV  rules.  Finally,  §  150.704 
has  been  clarified  to  permit  the  annual¬ 
ization  of  charge  increases  and  charges 
for  new  services  allowed  and  put  in  effect 
during  a  hospital’s  last  fiscal  year  under 
Subpart  O,  for  purposes  of  determining 
the  base  for  allowances  under  Subpart  R. 

The  basic  limitation  of  §  150.705  has 
been  amended  in  several  minor  respects. 
The  7.5  percent  limitation  on  increased 
charges  and  expenses  is  computed  by 
reference  to  the  lesser  of  the  authorized 
or  actual  levels  of  charges  and  expenses 
in  the  base  year.  Paragraph  (a)  has  been 
further  amended  to  apply  the  adjust¬ 
ments  of  §§  150.706,  150.708  and  150.712 
to  the  trigger  (total  inpatient  operating 
expenses)  relaxing  the  limitations  on 
total  inpatient  reimbursed  expenses. 
Here  again,  the  percentage  limitation  is 
computed  by  reference  to  the  lesser  of 
the  authorized  or  actual  level  of  total 
Inpatient  operating  expenses  per  ad¬ 
mission. 

Paragraph  (b)  of  §  150.706  has  been 
amended  to  provide  that  the  limitation 
on  total  inpatient  reimbursed  expenses 
shall  not  apply  if  total  inpatient  operat¬ 
ing  expenses  do  not  exceed  107.5  percent 
of  the  authorized  or  actual  level  of  total 
Inpatient  operating  expenses  for  the  pre¬ 
ceding  year,  whichever  is  less.  The  sub¬ 
stance  of  §  150.706(e)  has  been  retained 
under  the  special  pricing  rules,  §  150.709. 

Section  150.707  has  been  changed  in 
several  places  to  provide  greater  clarity. 
References  to  “prices”  in  the  formula  in 
5  150.707(c)  (2)  (iii)  have  been  changed 
to  “charges.”  In  5  150.707(c)(1)  the 
parenthetical  phrase  has  been  deleted, 
since  the  rounding  to  the  nearest  quarter 
dollar  was  never  intended  to  authorize 
increases  up  to  a  quarter  dollar  over 
allowables.  Rounding  remains  permissi¬ 
ble  so  long  as  the  charge  increase  limita¬ 
tions  are  not  exceeded. 

In  §  150.707(c)  (2)  (iii),  “B2”  in  the 
formula  has  been  clarified  to  mean  total 
gross  charges  during  the  immediately 
preceding  fiscal  year  for  outpatient  serv¬ 
ices  and  property  subject  to  the  limita¬ 
tions  of  this  section.  Section  150.707(c) 
(3),  as  now  amended,  gives  hospitals  the 
option  to  use  an  alternative  formula  for 
determining  %AWCI. 

A  number  of  changes  have  been  made 
in  §  150.709  to  clarify  the  section  itself, 
and  to  enable  hospitals  to  understand 
more  easily  the  inter-relationship  of  the 
special  pricing  rules  and  the  capital  ex¬ 
penditure  provisions.  Section  150.709(a) 
thus  provides  that  the  rules  of  this  sec¬ 
tion  may  only  be  used  as  authorized  in 
other  sections  of  Subpart  R;  specifically, 
5§  150.713  and  150.714(c). 

For  example,  the  price  rule  available  to 
a  new  facility  may  be  used  only  if  the 
capital  expenditure  which  results  in  the 
new  facility  meets  the  requirements  of 
5  150.713  or  5  150.714(c). 

Section  150.709(b)  is  similar  to 
5  150.709(a)  of  the  regulations  issued 


January  17,  1974.  The  referenfces  to  new 
markets  and  capital  expenditures  not 
meeting  the  definition  of  a  new  facility 
have  been  deleted.  A  new  facility,  which, 
as  previously  explained,  would  include  a 
new  market  situation,  may  utilize  the 
special  pricing  rules  of  §  150.709(b) .  Sec¬ 
tion  150.709(e)  applies  to  approved  capi¬ 
tal  expenditures  that  do  not  result  in  a 
new  facility. 

Section  150.709(b)  (1),  (2)  and  (3) 
has  undergone  minor  changes.  The  first 
has  been  amended  to  set  the  occupancy 
rate  at  “not  less  than”  65  percent  (or 
such  higher  figure  as  may  be  appropri¬ 
ate).  Section  150.709(b)  (1),  (2)  and  (3) 
have  each  been  amended  by  the  substi¬ 
tution  of  the  word  “interest”  for  “debt 
service”  in  the  regulations  as  issued 
January  17,  1974.  The  previous  allow¬ 
ance  of  debt  service  and  depreciation 
costs  inadvertently  provided  a  double  al¬ 
lowance  for  principal. 

Section  150.709(b)  of  the  previous 
regulations  has  been  deleted.  Phased 
construction  will  be  priced  as  a  single 
capital  expenditure  or  as  distinct  capital 
expenditures. 

The  language  in  §  150.709(d)  has  been 
changed  and  the  last  sentence  of  this 
paragraph  as  issued  on  January  17,  1974, 
has  been  deleted.  The  effective  limit  of 
the  time  in  which  the  special  price  rules 
may  be  used  is  unchanged. 

Section  150.709(e)  has  been  substan¬ 
tially  revised  to  clarify  the  manner  of 
pricing  services  because  of  capital  ex¬ 
penditures.  In  the  case  of  a  capital  ex¬ 
penditure  which  results  in  a  new  facility, 
the  hospital  may  establish  new  charges 
for  all  services  and  property.  For  other 
capital  expenditures,  for  each  fiscal  year 
in  which  the  capital  project  is  being  con¬ 
structed  (or  if  it  is  not  a  construction 
project,  for  the  fiscal  year  in  which  the 
project  is  being  introduced)  and  during 
the  first  fiscal  year  of  operation,  the  hos¬ 
pital  may  establish  a  level  of  charges  and 
expenses  sufficient  to  produce  the  level 
of  revenues  approved  by  the  State 
agency  described  in  5  150.713(c)  or  by 
the  Council.  The  hospital  shall  deter¬ 
mine  for  each  fiscal  year  prior  to  the  sec¬ 
ond  full  fiscal  year  of  operation  the  al¬ 
lowable  total  inpatient  operating  charges 
and  expenses.  In  each  of  the  applicable 
fiscal  years  the  level  of  charges  and  ex¬ 
penses  established  under  5  150.709(e)  are 
added  to  the  base  to  which  the  adjust¬ 
ments  authorized  by  §§  150.705,  150.706, 
150.708  and  150.712  are  made. 

Section  150.709(f)  has  been  amended 
by  the  addition  of  a  provision  which 
subjects  outpatient  charges  provided  in 
a  new  facility  to  the  unit  charge  limita¬ 
tions  of  §  150.707(c)  (1)  in  the  first  full 
fiscal  year  after  the  service  or  property 
was  made  available  to  patients,  and 
thereafter  to  5  150.707(c)  (1)  or  (2). 

The  title  of  §  150.710  has  been  changed 
to  “Charge  schedules,”  and  the  last  sen¬ 
tence  has  been  amended  to  clarify  that 
charge  increases  must  be  entered  on  the 
charge  schedule  before  they  may  be 
implemented.  The  posting  requirement 
and  the  requirement  that  he  schedule 
be  available  for  inspection  remains  in 


effect  whether  or  not  there  is  a  charge 
increase. 

Section  150.711,  formerly  reserved,  now 
requires  the  maintenance  of  records  suf¬ 
ficient  for  the  hospital  to  establish  its 
compliance  status.  Such  records  must  be 
available  for  inspection  upon  request  of 
an  officer  or  employee  of  the  Council,  or 
any  other  person  authorized  to  represent 
the  Council.  The  section  establishes  a 
retention  period  of  3  years  from  the  end 
of  the  fiscal  year  to  which  the  records 
pertain. 

A  number  of  clarifying  changes  have 
been  made  in  the  patient  mix  section. 
The  provisions  under  System  B  in 
§  150.712(b)  have  been  amended  to  pro¬ 
vide  as  an  alternative  system  the  Eighth 
Revision,  International  Classification  of 
Diseases,  which  is  the  official  disease  clas¬ 
sification  in  use  by  the  U.S.  Government 
and  which  has  also  been  widely  adopted 
by  acute  care  hospitals.  Several  clarify¬ 
ing  changes  have  been  made  in  §  150.712 
(c) ,  steps  6  through  8,  including  the  sub¬ 
stitution  of  “total  inpatient  operating  ex¬ 
penses”  in  step  8  in  place  of  “total  in¬ 
patient  reimbursed  expenses.” 

The  provisions  of  §  150.712(f)  relating 
to  the  patient  mix  adjustment  have  been 
amended  to  include  the  percentage  lim¬ 
itation  of  §  150.708  along  with  those  of 
§§  150.705  and  150.706.  The  prenotifica¬ 
tion  required  by  §  150.712(f)  must  be 
given  to  the  Council  as  soon  as  the  hos¬ 
pital  becomes  aware  of  the  trend  in  pa¬ 
tient  mix  permitting  the  adjustment. 

Section  150.713  relating  to  State  ap¬ 
proval  procedures  for  capital  expendi¬ 
tures  has  been  substantially  revised.  Ex¬ 
cept  as  provided  in  §  150.713(a)  (2) ,  when 
a  hospital  has  the  approval  of  the  State 
planning  agency  for  a  capital  expendi¬ 
ture  pursuant  to  §  150.713,  it  may  estab¬ 
lish  new  charges  in  accordance  with 
§  150.709  necessary  to  produce,  but  not  to 
exceed /Ihe  level  of  revenues  approved  by 
the  State  agency. 

Section  150.713(a)  (2)  excepts  from  the 
provisions  of  paragraphs  (b)  through  (f) 
of  §  150.713  and  paragraph  (c)  of 
§  150.714  those  hospitals  that  have  taken 
the  following  actions  prior  to  January  1, 
1974: 

The  hospital  shall  have  obtained  an  ap¬ 
proval  on  the  merits  by  the  State  plan¬ 
ning  agency  on  the  basis  of  community 
need  for  the  capital  expenditure.  This 
requirement  shall  not  apply,  however, 
where  the  State  approval  procedures  of 
§  150.713(b)  (1)  were  neither  required  nor 
available.  In  the  case  of  capital  expendi¬ 
tures  involving  construction,  the  hospital 
shall  have  completed  and  have  the  ap¬ 
proval  of  the  governing  board  for  the 
design  development  for  the  capital 
expenditure. 

In  the  case  of  capital  expenditures  that 
do  not  involve  construction,  the  hospital 
shall  have  been  committed  to  the  capital 
expenditure  by  authorization  of  the  hos¬ 
pital's  governing  board  and  one  or  more 
implementing  financial  obligations  shall 
have  been  contractually  incurred  in  reli¬ 
ance  on  the  authorization.  Where  these 
requirements  have  been  met  the  hospital 
may  establish  new  charges  in  accordance 
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with  §  150.709.  The  Council  reserves  the 
right  to  review  the  application  of  the 
special  pricing  rules  authorized  by  this 
paragraph  and  to  take  appropriate  action 
if  it  determines  that  the  requirements 
have  not  been  met. 

Section  150.713(c)  requires  hospitals 
to  obtain  approval  from  the  State  agency 
of  a  level  of  revenues  that  is  not  unrea¬ 
sonable  to  finance  the  operating  expenses 
directly  related  to  the  capital  expendi¬ 
ture.  including  interest  and  depreciation, 
for  the  first  full  fiscal  year  of  operations. 
This  paragraph,  as  amended,  also  speci¬ 
fies  that  before  a  State  approving  agency 
may  act  pursuant  to  this  section,  the 
Council  and  the  State  agency  shall  have 
first  agreed  in  writing  for  the  State 
agency  to  approve  capital  expenditures 
pursuant  to  this  section. 

Section  150.713(d)  has  been  added  to 
authorize  the  State  agency  to  allow  an 
adjustment,  where  appropriate,  for 
changes  in  volume  of  admissions  result¬ 
ing  from  a  capital  expenditure  involving 
a  change  in  bed  capacity. 

Several  clarifying  changes  have  also 
been  made  to  §  150.713(e).  A  paragraph 
(f )  has  been  added  to  provide  for  the  sit¬ 
uation  where  increased  construction 
costs  mean  that  the  hospital  needs  to  ob¬ 
tain  approval  for  a  higher  level  of  reve¬ 
nues  than  originally  authorized.  The  pro¬ 
cedure  .for  obtaining  approval  of  a  higher 
level  of  revenues  is  the  same  as  used  to 
obtain  the  original  approval,  except  that 
in  addition  the  hospital  is  required  to 
submit  documentation  to  substantiate 
the  changed  financial  conditions  that 
necessitate  the  increased  level  of  reve¬ 
nues. 

Section  150.714  (a)  and  (b)  has  been 
amended  in  minor  respects  for  clarifica¬ 
tion.  Section  150.714(c)  has  been  amend¬ 
ed  to  conform  its  provisions  for  Council 
approval  of  capital  expenditures  where 
no  State  approving  agency  exists  to  the 
provisions  of  §  150.713  for  approval  of 
capital  expenditures  by  State  agencies. 

Section  150.715  has  been  amended  to 
provide  for  the  Council  to  authorize  and 
appoint  a  Federal  official  to  meet  with 
State  advisory  agencies,  and  grant  and 
deny  exception  requests  pursuant  to 
§  150.714. 

Section  150.717  has  been  amended  in 
several  respects.  Paragraph  (a)  as 
amended  requires  that  the  Form  CLC-61 
be  filed  with  the  Council,  that  it  be  signed 
by  the  chief  executive  officer,  adminis¬ 
trator  or  chief  financial  officer,  and  that 
it  be  furnished  upon  request  to  third 
party  payors.  Paragraph  (b)  of  §  150.717 
requires  hospitals  which,  pursuant  to 
5  150.713(a)(2);  establish  new  charges 
for  services  or  property  resulting  from  a 
capital  expenditure  to  append  to  and  file 
with  the  Form  CLC-61,  a  statement  of 
Incurred  expenses  and  a  statement  of 
the  method  of  application  of  §  150.709  to 
establish  charges,  prior  to  the  second  full 
fiscal  year  after  the  service  or  property 
was  first  made  available  to  patients. 

Section  150.720  has  been  amended  at 
paragraph  (a)  (2)  by  the  deletion  of  the 
words  “charges  and”  which  had  been  er¬ 
roneously  inserted. 


Section  150.720(a)  has  been  amended 
by  the  addition  of  a  paragraph  (3)  to 
provide  authority  for  the  Council  to  order 
the  reduction  of  prospective  rate  pay¬ 
ments  where  the  limitations  of  §§  150.705 
and  150.706  on  prospective  rate  revenues 
have  been  exceeded.  Paragraph  (b)  of 
§  150.720  has  been  amended  to  delay  the 
requirement  of  filing  a  compliance  plan 
where  at  the  time  for  filing  the  annual 
report  an  exception  request  is  pending 
which,  if  granted,  would  eliminate  the 
violation.  In  such  case  the  compliance 
plan  must  be  filed  within  20  days  of 
receipt  of  the  decision  and  order  denying 
the  exception  request  or  granting  an 
amount  less  than  necessary  to  eliminate 
the  violation. 

Medical  Practitioners  and  Medical 
Laboratories 

A  number  of  clarifying  changes  have 
been  made  to  the  sections  in  Subpart  R 
which  govern  the  price  increases  made 
by  medical  practitioners  and  medical 
laboratories.  Typographical  and  similar 
minor  errors  have  been  corrected 
throughout. 

Paragraph  (b)  of  §  150.730,  “Scope  and 
applicability”,  has  been  amended  to  treat 
as  an  HMO  provider  of  health  care  any 
Medical  laboratory  which  derives  at  least 
75  percent  of  its  aggregate  annual  reve¬ 
nues  from  services  rendered  to  Health 
Maintenance  Organization  members 
pursuant  to  a  contract.  Similar  changes 
have  also  been  made  in  those  sections 
governing  Health  Maintenance  Organi¬ 
zations  and  HMO  providers  of  health 
care. 

A  new  paragraph  (c)  has  been  added 
to  §  150.730  to  make  clear  that  the  pro¬ 
visions  of  Subpart  R  prevail  over  any 
possibly  conflicting  provisions  within 
Part  150. 

Section  150.731  Continued  applica¬ 
bility  of  existing  regulations  has  been 
expanded  to  specify  that  the  prices  in 
effect  on  December  28,  1973  shall  be  used 
as  the  base  for  the  computation  of  allow¬ 
able  price  increases. 

The  date  for  determining  eligible  base 
period  fiscal  years  in  the  definition  of 
“base  period”  in  §  150.722  has  been 
changed  from  August  15,  1968  to  Au¬ 
gust  14, 1968.  This  change  has  been  made 
in  recognition  of  the  fact  that  a  fiscal 
year  ending  on  August  15,  1968  w'ould 
have  been  one  of  the  three  most  recently 
completed  fiscal  years  at  the  time  the 
Economic  Stabilization  Program  was 
announced  on  August  15,  1971.  Fiscal 
years  ending  prior  to  August  15,  1968 
which  had  been  previously  authorized 
for  inclusion  in  the  base  period  remain 
unaffected  by  the  change. 

The  definition  of  “medical  laboratory” 
has  been  modified  to  clarify  the  Cost  of 
Living  Council’s  intent  that  only  inde¬ 
pendent  medical  laboratories  are  subject 
to  the  price  controls  on  medical  labora¬ 
tories.  If  a  firm  providing  laboratory 
services  meets  the  definition  of  a  medical 
practitioner  or  is  owned  or  operated  by 
an  acute  care  hospital  or  long  term  care 
institution,  it  is  not  considered  a  “medi¬ 
cal  laboratory”  notwithstanding  the  fact 


that  it  otherwise  fits  within  that 
definition. 

A  typographical  error  has  been  cor¬ 
rected  in  the  definition  of  “new  market” 
by  changing  the  citation  for  a  medicare 
locality  from  30  CFR  405.505  to  20  CFR 
405.505. 

The  definition  of  “price”  has  been  re¬ 
vised.  Formerly  the  charge  for  a  service 
or  property  was  the  price,  even  where  the 
chai-ge  was  greater  than  the  amount  ac¬ 
tually  reimbursed.  Under  the  revised 
definition,  in  such  a  case  the  amount 
actually  reimbursed  is  the  price.  The 
medical  practitioner  in  revising  his  prices 
must  subject  such  amounts  to  the  unit 
price  increase  limitation  or  to  the  ag¬ 
gregate  weighted  price  increase  limita¬ 
tion  of  §  150.734. 

Section  150.733  Prior  commitments 
has  been  amended  to  permit  the  use  of 
the  aggregate  weighted  price  increase 
formula  provided  in  this  subpart  for  un¬ 
used  allowable  percentage  price  increases 
accumulated  from  Phases  II  and  III. 

Section  150.734  Price  increase  limita¬ 
tions  has  been  amended  to  clarify  that 
only  the  prices  for  services  and  property 
related  to  the  provision  of  health  care 
are  subject  to  control  under  Subpart  R. 
The  rounding  to  the  nearest  quarter 
dollar  provision  has  been  deleted  since  it 
was  not  the  Council's  intention  to  make 
rounding  of  the  price  charged  manda¬ 
tory;  rounding  remains  permissible  so 
long  as  the  price  increase  limitations  are 
not  exceeded.  The  Cost  of  Living  Council 
has  also  determined  that  unused  price 
increases  in  a  fixed  dollar  amount  con¬ 
tract  may  be  accumulated  for  more  than 
one  calendar  year;  paragraph  (c)  has 
been  amended  to  reflect  this  decision. 
Paragraph  (d)  (3)  has  been  revised  to 
give  the  medical  practitioner  or  medical 
laboratory  the  option  of  using  an  alter¬ 
native  formula  for  determining  %AWPI. 

The  revenue  margin  limitation  pro¬ 
vision,  §  150.735,  has  been  amended  in 
paragraph  (b)  to  identify  more  clearly 
the  years  for  which  salary  and  certain 
deferred  compensation  must  be  excluded 
from  operating  expenses. 

The  only  change  in  §  150.736,  “New 
services  and  property,”  is  to  delete  the 
phrase  “or  expenses”  in  paragraph  (c) 
since  §  150.736  makes  no  provision  for  the 
establishment  of  an  expense  level  for  new 
services  or  property. 

Section  150.738  Price  schedules  has 
been  amended  to  clarify  that  price  in¬ 
creases  must  be  entered  on  the  price 
schedule  before  they  may  be  imple¬ 
mented.  The  posting  requirement  and 
the  requirement  that  the  schedule  be 
available  for  inspection  remains  in  effect 
whether  or  not  there  is  a  price  increase. 

The  address  for  submission  of  compli¬ 
ance  plans  in  §  150.741  Remedies  for 
non-compliance  is  now  the  “Office  of 
Health”  instead  of  the  “Office  of  Health 
(Compliance) .” 

A  new  §  150.743  Reporting  has  been 
added  to  provide  for  reporting  to  the 
Cost  of  Living  Council  upon  request  of 
the  Council  on  Form  CLC-81.  Another 
new  section,  §  150.74,  has  been  added 
to  provide  for  the  retention  and  avail  - 
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ability  of  records.  The  savings  and 
severability  provision  has  been  renum¬ 
bered  from  §§  150.743  to  150.745. 

Health  Maintenance  Organizations 

(HMOs)  and  Health  Maintenance  Or¬ 
ganization  Providers  of  Health  Care 

Section  150.748  Scope  and  applica¬ 
bility  has  been  rewritten  to  make  the  ef¬ 
fective  date  of  these  rules  for  Health 
Maintenance  Organizations  January  1, 
1974,  consistent  with  the  provision  in 
§  150.752  that  all  rate  increases  after 
December  31,  1973  must  be  made  in  ac¬ 
cordance  with  the  criteria  set  forth  in 
that  section.  The  revised  section  also 
makes  the  effective  dates  for  HMO  pro¬ 
viders  of  health  care  consistent  with  the 
dates  specified  for  acute  care  hospitals, 
medical  practitioners,  medical  labora¬ 
tories,  and  long  term  care  institutions. 

Section  150.749  Continued  applica¬ 
bility  of  existing  regulations  has  also 
been  revised  to  correspond  with  the 
equivalent  provisions  elsewhere  in  Sub- 
partR. 

The  definition  of  “HMO  provider  of 
health  care”  in  5  150.750  has  been  ex¬ 
panded  to  include  a  medical  laboratory 
under  contract  to  an  HMO  which  derives 
at  least  75  percent  of  its  aggregate  an¬ 
nual  revenues  from  services  rendered  to 
HMO  members. 

The  prior  commitments  section, 
§  150.751,  has  been  extensively  revised  to 
correspond  with  the  changes  made  in 
§5  150.704,  150.733  and  150.772  for  acute 
care  hospitals,  medical  practitioners  and 
medical  laboratories,  add  long  term  care 
institutions.  The  revisions  provide  the 
same  authorizations  for  HMO  providers 
of  health  care  to  adjust  the  base  on 
which  the  Subpart  R  allowances  are 
computed  as  are  authorized  for  acute 
care  hospitals,  medical  practitioners, 
medical  laboratories,  and  long  term  care 
institutions. 

Factors  that  may  be  used  in  the  rate¬ 
making  process  to  anticipate  costs  or 
price  increases,  5  150.752(a)(5),  have 
been  modified  to  include  outpatient  care 
provided  in  a  long  term  care  institution 
and  health  care  provided  by  a  medical 
laboratory.  The  factor  representing  pro¬ 
vision  of  health  care  by  medical  prac- 
titoners  or  medical  laboratories  has  been 
revised  to  make  clear  that  contracts  on 
a  percentage  of  gross  or  net  revenue  basis 
are  treated  the  same  as  contracts  on  a 
fee-for-service  basis. 

The  form  on  which  an  HMO  is  to  pre¬ 
notify  a  rate  Increase  has  been  specified 
in  an  amendment  to  §  150.754  Prenoti¬ 
fication.  The  Form  CLC-27  is  to  be  used 
both  for  prenotification  and  for  annual 
reports  required  under  §  150.760. 

Section  150.757  Federal  employees 
health  benefits  law  has  been  corrected  by 
the  reinsertion  of  language  which  was 
inadvertently  omitted  in  both  the  pro¬ 
posed  and  final  regulations  governing 
HMOs.  The  additional  language  corres¬ 
ponds  to  the  language  in  §  150.413  Fed¬ 
eral  employees  health  benefits  law  of 
Subpart  M — Insurance. 

Section  150.760  Reporting  has  been 
amended  to  specify  that  the  annual  re¬ 
port,  filed  on  Form  CLC-27,  shall  be 


signed  by  the  chief  executive  officer  or  by 
an  individual  to  whom  he  has  delegated 
that  authority.  A  copy  of  the  delegation 
must  be  filed  with  the  Cost  of  Living 
Council. 

The  rules  for  HMO  providers  of  health 
care,  §  150.761,  have  been  modified  to 
subject  medical  laboratories  to  the  same 
limitations  as  medical  practitioners  and 
to  clarify  the  Council’s  intent  that  con¬ 
tracts  on  a  fee-for-service  basis  include 
contracts  for  a  percentage  of  gross  or  net 
revenue.  The  rules  have  been  further 
modified  to  make  HMO  providers  of 
health  care  that  are  acute  care  hospitals 
and  long  term  care  institutions  subject 
to  the  capital  expenditure  approval  pro¬ 
visions,  §§  150.713,  150.714(c),  150.781, 
and  150.782(c),  in  addition  to  the  special 
pricing  rules,  §§  150.709  and  150.778,  as 
appropriate. 

A  new  §  150.763  Retention  and  avail¬ 
ability  of  records,  has  been  added  and  the 
existing  §  150.763  Savings  and  sever¬ 
ability  has  been  renumbered  5  150.764. 

Corrections  of  typographical  errors 
and  changes  in  citations  to  correspond 
with  these  amendments  have  been  made 
when  necessary  throughout  these  rules. 

Long  Term  Care  Institutions 

On  February  7, 1974,  the  United  States 
District  Court  for  the  District  of  Colum¬ 
bia  enjoined  enforcement  of  the  Eco¬ 
nomic  Stabilization  price  regulations 
against  nursing  homes.  The  Council  has 
appealed  this  decision  to  the  Temporary 
Emergency  Court  of  Appeals.  These 
amendments  to  §§  150.769  through 
150.788  are  being  published  for  those 
long  term  care  institutions  not  covered 
by  the  Court’s  order.  With  respect  to 
nursing  homes  covered  by  the  Court’s 
order,  the  Council  will  take  such  action 
in  the  future  as  may  be  appropriate 
under  the  terms  of  a  final  Court  order. 

Many  of  the  changes  in  §5  150.769 
through  150.788  parallel  the  changes 
made  in  §§  150.701  through  150.722  re¬ 
lating  to  acute  care  hospitals  which  are 
discussed  above.  In  particular,  reference 
should  be  made  to  the  earlier  discussions 
of  changes  in  the  following  sections: 
“Scope  and  applicability”  (55  150.701  and 
150.769),  “Definitions,”  particularly  that 
of  “New  facility”  (§§  150.703  and  150.- 
771),  “Prior  commitments”  (§5  150.704 
and  150.772),  “Special  pricing  rules” 
(§§  150.709  and  150.778),  "Price  sched¬ 
ules”  (§§  150.710  and  150.779),  “Report¬ 
ing  procedures”  (§§  150.717  and  150.780), 
“Approval  of  capital  expenditures  by  a 
State’s  planning  agency”  (§§  150.713  and 

150.781) ,  “Exceptions”  (§§150.714  and 

150.782) ,  “Advisory  State  actions” 
(§§  150.715  and  150.783),  and  “Retention 
and  availability  of  records”  (§§  150.711 
and  150.787).  The  changes  discussed  be¬ 
low  are  unique  to  the  sections  relating 
to  long  term  care  institutions. 

In  §  150.772  relating  to  prior  commit¬ 
ments,  the  provision  for  annualizing 
price  increases  allowable  under  Subpart 
O  has  been  modified  to  conform  with  the 
long  term  care  limitation  on  average 
realized  revenues  per  diem.  Section 
150.772(c)  now  provides  that  for  pur¬ 
poses  of  calculating  the  base,  a  long  term 


care  institution  may  use  the  average  per 
diem  charges  lawfully  in  effect  for  each 
class  of  purchasers  and  level  of  care  on 
the  last  day  of  the  institution’s  last  fiscal 
year  under  Subpart  O  and,  for  cost  re¬ 
imbursement  arrangements,  the  total 
authorized  cost  reimbursements  ex¬ 
pressed  on  a  per  diem  basis  for  the  last 
fiscal  year  under  Subpart  O. 

In  §  150.775,  the  limitation  on  in¬ 
creases  for  outpatient  services  has  been 
changed  from  a  “price”  limitation  to  a 
“charge”  limitation  in  light  of  the  fact 
that  the  definition  of  “price”  under  the 
Phase  H/IH  health  care  regulations  has 
been  construed  to  include,  in  addition  to 
a  direct  price  paid,  a  price  reimbursed  by 
a  third  party  payor  on  a  cost  basis.  The 
Intention  of  the  Cost  of  Living  Council 
under  the  Phase  IV  health  care  regula¬ 
tions  is  to  control  only  the  charges  for 
outpatient  services  provided  by  a  long 
term  care  institution. 

Appendix  to  Subpart  R 

Only  typographical  corrections  have 
been  made  in  the  Appendix  to  Sub¬ 
part  R — Control  of  Hospital  Costs  under 
the  Economic  Stabilization  Program. 

Because  it  is  intended  to  authorize 
immediate  application  of  these  revised 
Phase  IV  health  care  regulations,  the 
Council  finds  that  publication  in  accord¬ 
ance  with  normal  rule  making  procedure 
is  impractical  and  that  good  cause  exists 
for  making  these  amendments  effective 
in  less  than  30  days.  Interested  persons 
may  submit  written  comments  regarding 
these  amendments.  Communications 
should  be  addressed  to  the  Office  of  the 
General  Counsel,  Cost  of  Living  Council, 
2000  M  Street,  NW,  Washington,  D.C. 
20508. 

(Economic  Stabilization  Act  of  1970,  as 
amended.  Pub.  L.  92-210,  85  Stat.  743;  Pub.  L. 
93-28,  87  Stat.  27;  E.O.  11695,  38  FR  1473; 
E.0. 11730,  38  FR  19345;  Cost  of  Living  Coun¬ 
cil  Order  No.  14,  38  FR  1489) . 

In  consideration  of  the  foregoing,  6 
CFR  Parts  150  and  155  are  amended  as 
set  forth  herein,  effective  March  20, 1974. 

Issued  in  Washington,  D.C.,  on 
March  20, 1974. 

James  W.  McLane, 
Deputy  Director, 

Cost  of  Living  Council. 

1.  In  6  CFR  Part  150,  the  table  of  con¬ 
tents  is  amended  by  revising  the  follow¬ 
ing  items  for  Subpart  R: 

Subpart  R — Health  Care 

Acxjte  Care  Hospitals 

150.701  Scope  and  applicabUity. 

150.702  Continued  applicability  of  existing 

regulations. 

150.703  Definitions. 

160.704  Prior  commitments. 

150.705  Limitation  on  charge  and  expense 

increases  per  Inpatient  admission. 

150.706  Volume  adjustment  for  change  in 

inpatient  admissions. 

150.707  Limitation  on  charge  increases  for 

outpatient  services. 

150.708  Cumulative  increases. 

150.709  Special  pricing  rules. 

150.710  Charge  schedules. 

150.711  Retention  and  availability  of 

records. 
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150.712  Adjustment  for  significant  change* 

In  patient  mix. 

150.713  Approval  of  capital  expenditures  by 

a  State's  planning  agency. 

150.714  Exceptions. 

150.715  Advisory  State  actions  and  Federal 

Approving  Officers. 

150.716  State  control  program. 

150.717  Reporting  procedures. 

150.718  Self-monitoring. 

150.719  Prohibition. 

150.720  Remedies  for  non-compliance. 

150.721  Communications  with  the  Cost  of 

Living  Council. 

150.722  Savings  and  severability. 

Medical  Practitioners  and  Medical 
Laboratories 

150.730  Scope  and  applicability. 

150  731  Continued  applicability  of  existing 
regulations. 

150.732  Definitions. 

150.733  Prior  commitments. 

150.734  Price  increase  limitations. 

150.735  Revenue  margin  limitation. 

150.736  New  services  or  property. 

150.737  Group  practice. 

150.738  Price  schedules. 

150.739  Exceptions. 

150.740  Prohibition. 

150.741  Remedies  for  non-compliance. 

150.742  Communications  with  the  Cost  of 

Living  Council. 

150.743  Reporting  procedures. 

150.744  Retention  and  availability  of 

records. 

150.745  Savings  and  severability. 

Health  Maintenance  Organizations  and 
Health  Maintenance  Organization  Pro¬ 
viders  of  Health  Care 

150.748  Scope  and  applicability. 

150.749  Continued  applicability  of  existing 

regulations. 

150.750  Definitions. 

150.751  Prior  commitments. 

150.752  Criteria  for  rate  increases. 

150.753  Change  in  ratemaking  formula. 

150.754  Prenotification. 

150.755  Certification  by  State  regulatory 

agency. 

150.756  Self-certification. 
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150.769  Scope  and  applicability. 
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Sec. 

150.786  Remedies  for  non-compliance. 

150.787  Retention  and  availability  of 

records. 

150.788  Savings  and  severability. 

Appendix  to  Subpart  R — Control  of  Hospital 
Costs  under  the  Economic  Stabiliza¬ 
tion  Program. 

2.  Section  150.57  of  Subpart  D  is 
amended  to  read  as  follows: 

§  150.57  Certain  providers  of  health 
earc. 

(а)  Except  as  provided  in  paragraph 

(b)  of  this  section,  the  following  health 
care  providers  and  categories  of  health 
care  providers  are  exempt  from  the 
coverage  of  this  part: 

(1)  Blood  banks  and  blood  donor 
stations. 

(2)  Chiropractors. 

(3)  Clinical  psychologists. 

(4)  Clinics  and  dispensaries. 

( 5 )  Christian  Science  practitioners . 

( б )  Community  mental  health  centers. 

(7)  Contact  lens  technicians. 

(8)  Curative  baths  or  spas. 

(9)  Dental  laboratories. 

(10)  Dieticians. 

(11)  Drug  and  alcohol  abuse  centers. 

(12)  Family  planning  clinics. 

(13)  Health  camps  and  resorts. 

(14)  Homemaker,  home  health  aide, 
and  home  health  agencies  or  services. 

(15)  Housing  for  the  elderly  not  in¬ 
cluded  in  the  definition  of  “long  term 
care  institution”  of  §  150.771. 

(16)  Inhalation  therapists. 

(17)  Institutions  for  the  mentally 
retarded. 

( 18 )  Medical  photography. 

(19)  Midwives. 

( 20 )  Migrant  health  clinics. 

(21)  Naturopaths. 

( 22  >  Neighborhood  health  centers. 

(23)  Nutritionists. 

(24)  Occupational  therapists. 

(25)  Opticians. 

(26)  Optometrists. 

( 27 )  Oxygen  tent  service. 

(28)  Physiotherapists  who  are  not 
licensed  physicians. 

( 29 )  Psychiatric  social  workers. 

(30)  Rehabilitation  outpatient  centers 
(therapy  and  treatment) . 

(31)  Tuberculosis  and  other  sanatoria . 

(32)  Visiting  nurse  associations. 

(33)  Vocational  rehabilitation  institu¬ 
tions. 

(34)  Any  other  institutions  for  resi¬ 
dential  shelter  or  child  care  services  not 
included  within  the  definition  of  long 
term  care  institution. 

(b)  Except  for  homemaker,  home 
health  aide,  and  home  health  agencies 
or  services  and  visiting  nurse  associations 
or  services  for  which  separate  financial 
accounts  are  maintained,  the  exemption 
provided  in  paragraph  (a)  of  this  section 
does  not  apply  to — 

(1)  Any  health  care  provider,  Includ¬ 
ing  a  clinic  or  dispensary,  which  is  owned 
or  operated  by  an  acute  care  hospital, 
long  term  care  institution.  Health  Main¬ 
tenance  Organization  or  HMO  provider 
of  health  care  services  (excluding  an 
HMO  provider  who  is  a  medical  practi¬ 


tioner)  as  defined  in  Subpart  R  of  this 
part;  and 

(2)  Any  clinic  or  dispensary  which  is 
owned  or  operated  by  a  medical  practi¬ 
tioner  as  defined  in  Subpart  R  of  this 
part. 

(c)  The  exemption  provided  in  this 
section  shall  be  applicable  to  all  services 
and  property  furnished  by  these  health 
care  providers  during  the  fiscal  year  end¬ 
ing  on  or  after  January  1,  1974  and  all 
subsequent  fiscal  years. 

3.  Section  160.415  is  amended  to  read 
as  follows: 

§  150.415  Monitoring  by  health  insur¬ 
ers. 

(a)  Each  health  insurer  is  authorized 
and  expected  to  monitor  and  report  to 
health  care  providers  any  price  increases 
by  those  providers  that  involve  signifi¬ 
cant  deviation  from  the  provisions  that 
apply  to  those  providers  and  any  in¬ 
creases  in  use  of  services  or  benefits  that 
significantly  exceeds  its  experience  with 
that  provider.  Upon  the  receipt  of  such  a 
report,  the  provider  and  the  insurer  shall 
make  a  good  faith  effort  to  determine 
whether  any  violation  of  this  part  has  oc¬ 
curred  and  to  take  any  steps  to  remedy 
such  violation. 

(b)  Each  health  insurer  is  authorized 
and  expected  in  connection  with  its  cus¬ 
tomary  claims  practices  to  review  a  per¬ 
centage  of  the  claims  it  processes  which 
involve  medical  practitioners’  fees  to  as¬ 
sist  medical  practitioners  to  comply  with 
the  limitations  on  increases  in  individual 
fees  in  §  150.734.  The  percentage  of 
claims  selected  for  review  must  be  ac¬ 
ceptable  to  the  Cost  of  Living  Council. 
The  claims  selected  for  review  shall  con¬ 
sist  of  (1)  selected  claims  in  which  the 
practitioner’s  fee  exceeds  the  fee  deter¬ 
mined  by  the  insurer  to  be  the  prevailing 
fee  for  the  geographic  area  or  varies  sig¬ 
nificantly  from  the  practitioner’s  usual 
fee  and  (2)  a  random  selection  from  all 
other  claims  payable  by  the  carrier.  Un¬ 
less  otherwise  directed  by  the  Council,  an 
insurer  in  selecting  claims  for  review 
need  not  include  claims  under  coverages 
which  represent  an  insignificant  portion 
of  that  insurer’s  premium  volume.  In  its 
semi-annual  report  (Form  CLC-102)  the 
insurer  shall  state  the  proportion  of  its 
premium  volume  that  is  represented  by 
coverages  excluded  from  review.  For  each 
claim  reviewed,  the  insurer  may  request 
from  the  medical  practitioner  involved 
the  price  schedule  required  by  §  150.738. 
Each  insurer  shall  report  to  the  Council 
on  Form  CLC-101  all  instances  of  appar¬ 
ent  non-compliance  for  possible  investi¬ 
gation  by  the  Council  to  determine 
whether  there  has  been  a  violation  of 
Subpart  R.  In  addition,  each  insurer  shall 
report  to  the  Council  on  Form  CLC-101 
a  10  percent  random  sample  of  all 
other  claims  it  reviews  under  this  par¬ 
agraph.  The  insurer  shall  include  in  each 
report  to  the  Council  any  price  schedule 
received  from  the  medical  practitioner 
concerned. 

(c)  Each  health  insurer  shall  file  semi¬ 
annual  reports  not  later  than  45  days 
after  the  end  of  its  second  and  fourth 
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quarters,  on  Its  monitoring  activities  un¬ 
der  paragraph  (b)  of  this  section  with 
the  Cost  of  Living  Council  on  a  Form 
CLC-102. 

4.  Section  150.501  of  Subpart  O  is 
amended  to  read  as  follows: 

§  150.501  Scope. 

This  subpart  applies  to  institutional 
providers  of  health  services.  Except  as 
provided  in  §§  150.1,  150.2,  150.3,  the  def¬ 
inition  of  “base  period”  in  §§  150.31, 
150.57,  and  Subpart  R,  no  other  pro¬ 
visions  of  Part  150  apply  to  institutional 
providers  of  health  services. 

5.  Part  150  is  amended  by  the  addition 
of  a  new  Subpart  R  to  read  as  follows : 

Subpart  R — Health  Care 

Acute  Care  Hospitals 
§  150.701  Scope  and  applicability. 

(a)  Sections  150.701  through  150.722 
apply  to  each  acute  care  hospital  whose 
fiscal  year  commences  on  or  after  Janu¬ 
ary  1,  1974.  However,  an  acute  care  hos¬ 
pital  may  make  an  irrevocable  election: 

Cl)  To  be  governed  by  this  subpart  if 
its  current  fiscal  year  commenced  on  or 
after  August  15,  1973,  but  before  Janu¬ 
ary  1,  1974;  or 

(2)  To  be  governed  by  Subpart  O  of 
this  part  in  effect  on  December  31,  1973, 
if  its  fiscal  year  commences  on  or  after 
January  1,  1974,  but  before  April  1,  1974. 
In  no  event  may  an  acute  care  hospital 
elect  to  be  governed  by  Subpart  O  if  its 
fiscal  year  commences  on  or  after  April  1, 
1974. 

(b)  No  election  made  under  paragraph 
(a)  (1)  or  (2)  of  this  section  by  any  acute 
care  hospital  is  valid  unless  the  hospital 
files  with  or  mails  to  the  Cost  of  Living 
Council  written  notice  of  its  specific  elec¬ 
tion.  The  written  notice  must  be  filed  with 
the  Council  not  later  than  April  1,  1974, 
or  mailed  to  the  Council  by  certified  or 
registered  mail  (return  receipt  requested) 
postmarked  no  later  than  April  1,  1974. 
No  notice  is  required  if  the  acute  care 
hospital  does  not  make  an  election  re¬ 
ferred  to  in  paragraph  (a)  (1)  or  (2)  of 
this  section. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  an  acute  care  hospital  which 
is  owned  or  operated  by  or  is  under  con¬ 
tract  to  a  Health  Maintenance  Organiza¬ 
tion  and  which  derives  at  least  75  per¬ 
cent  of  its  gross  inpatient  operating 
charges  from  services  rendered  to  en¬ 
rolled  participants,  is  subject  to  this  sec¬ 
tion  and  to  §§  150.748  through  150.764 
governing  Health  Maintenance  Organi¬ 
zations. 

(d)  Long  term  care,  provided  as  a  dis¬ 
tinct  unit  of  an  acute  care  hospital  and 
for  which  separate  financial  accounts  are 
maintained  by  the  hospital,  is  subject  to 
§§  150.769  through  150.788,  in  lieu  of 
§§  150.701  through  150.722. 

(e)  To  the  extent  that  §§  150.701 
through  150.722  of  this  subpart  may  con¬ 
flict  with  other  provisions  of  this  part, 
SS  150.701  through  150.722  shall  prevail. 

§  150.702  Continued  applicability  of 
existing  regulations. 

Except  as  otherwise  provided  in  §  150.- 
701,  each  acute  care  hospital  whose  cur¬ 


rent  fiscal  year  begins  prior  to  January  1, 
1974,  is  subject  until  the  completion  of 
its  current  fiscal  year  to  Subpart  O  of 
this  part  in  effect  on  December  31,  1973. 

§  150.703  Definitions. 

For  purposes  of  this  subpart  and  in 
addition  to  the  definitions  in  §  150.31: 

“Acute  care  hospital”  means  any  hos¬ 
pital  that  meets  the  requirements  of  the 
American  Hospital  Association  for  regis¬ 
tration  as  a  general  or  special  hospital 
(see  “Classification  of  Health  Care  Insti¬ 
tutions,”  1968  edition,  American  Hospital 
Association,  840  North  Lake  Shore  Drive, 
Chicago,  HI.  60611)  and  in  which  the 
average  length  of  stay  for  all  patients  is 
less  than  30  days  or  over  50  percent  of  all 
patients  are  admitted  to  units  where  the 
average  length  of  stay  is  less  than  30 
days. 

“Admissions”  means  the  number  of 
patients  (including  free  care  patients) 
accepted  for  inpatient  service  either  in 
beds  licensed  for  hospital  care  or,  in 
states  where  licensing  is  not  required,  in 
beds  staffed  for  hospital  care.  For  the 
purpose  of  this  definition,  births  or 
transfers  between  departments  may  be 
treated  as  admissions  if  the  hospital  has 
by  consistent  administrative  practice 
treated  transfers  or  births  as  admissions. 

“Capital  expenditure”  means  an  ex¬ 
penditure  defined  as  a  capital  expendi¬ 
ture  in  42  CFR  100.103(a)  of  the  regula¬ 
tions  implementing  section  1122  of  the 
Social  Security  Act  as  added  by  section 
221(a)  of  the  Social  Security  Amend¬ 
ments  of  1972  (Pub.  L.  92-603,  86  Stat. 
1386-89  (42  U.S.C.  1320a-l)). 

“Cost  reimbursement  arrangement” 
means  any  formula  provided  by  contract 
or  legislation  to  calculate  the  final 
amount  payable  for  health  services  fur¬ 
nished  by  an  acute  care  hospital  on  the 
basis  of  cost  rather  than  charges  or  on 
the  basis  of  charges  when  the  charges 
are  less  than  cost.  Arrangements  pursu¬ 
ant  to  which  the  amount  to  be  reim¬ 
bursed  for  one  year  is  calculated  on  the 
basis  of  costs  occurring  in  any  other 
year  are  not  cost  reimbursement 
arrangements. 

“Design  development”  means  the  doc¬ 
umentation  which  describes  the  size  and 
character  of  the  construction  project, 
including: 

(1)  the  site  plan  indicating  the  nature 
of  the  improvements  such  as  topography, 
utilities,  and  streets; 

(2)  plans,  elevations  and  sections  re¬ 
quired  to  describe  the  project  with  re¬ 
spect  to  structural,  mechanical  and  elec¬ 
trical  systems; 

(3)  schedules  and  lists  required  to 
identify  all  fixed  equipment  with  respect 
to  character,  size,  function  and  finishes 
of  interior  spaces;  and 

(4)  a  general  description  of  the  types 
and  requirements  of  the  materials  to  be 
used. 

“Free  care”  means  the  customary 
charge  for  health  care  services  and  prop¬ 
erty  furnished  to  an  inpatient  unable 
to  pay.for  such  services  or  property  and 
for  which  a  bill  is  not  rendered  to  the  pa¬ 
tient  or  third  party  payor.  It  also  in¬ 
cludes  the  difference  between  the  cus¬ 


tomary  charge  for  an  inpatient  service 
or  property  and  the  amount  actually 
billed  to  the  patient.  Contractual  allow¬ 
ances,  bad  debts,  and  courtesy  discounts 
are  excluded  from  the  scope  of  this 
definition. 

“New  facility”  means  an  acute  care 
hospital  which : 

(1)  commences  operation  for  the  first 
time,  or  which  has  not  operated  for  at 
least  one  year  prior  to  its  current  date 
of  operation;  or 

(2)  has  undergone  physical  replace¬ 
ment;  or 

(3)  has  undergone  major  renovation, 
remodeling  or  expansion  that  costs  a 
dollar  amount  equal  to  70  percent  of  the 
book  value  (net  of  accumulated  depre¬ 
ciation)  of  the  property,  plant  and  equip¬ 
ment  in  service  at  the  end  of  the  fiscal 
year  in  which  the  hospital  was  commit¬ 
ted  to  construction  by  prior  authoriza¬ 
tion  of  the  hospital’s  governing  board, 
or  $100,000,  whichever  is  greater,  and 
which 

(i)  Receives  a  “new  facility”  deter¬ 
mination  in  response  to  a  request  filed 
with  the  Council  prior  to  March  20,  1974, 
under  Cost  of  Living  Council  Notice  73- 
2  (38  FR  30798);  or 

(ii)  Receives  approval  from  the  State 
planning  agency  or  the  Council  in  re¬ 
sponse  to  a  request  filed  on  or  after  Jan¬ 
uary  1,  1974,  and  prior  to  March  20, 
1974,  for  approval  of  a  capital  expendi¬ 
ture  pursuant  to  §  150.713  or  §  150.714 
(c) ;  or 

(iii)  Has  undertaken  a  capital  ex¬ 
penditure  that  meets  the  requirements 
of  §  150.713(a)  (2). 

For  purposes  of  this  definition,  the 
mere  acquisition  of  a  hospital  or  of  the 
person  that  controls  the  hospital  by  an¬ 
other  person  does  not  result  in  the  crea¬ 
tion  of  a  new  facility. 

“New  service”  means  a  service  or  prop¬ 
erty  which  the  hospital  did  not  sell  or 
lease  in  the  same  or  substantially  sim¬ 
ilar  form  at  any  time  during  the  one- 
year  period  immediately  preceding  the 
first  date  on  which  it  is  offered  for  sale  or 
lease.  For  the  purposes  of  this  definition, 
a  change  in  appearance  or  arrangement, 
or  a  change  in  the  method  or  technology 
of  providing  a  service,  does  not  create  a 
new  service  or  property. 

“Prospective  rates”  means  payments 
applicable  to  third  party  payors  estab¬ 
lished  in  advance  for  health  care  serv¬ 
ices,  without  provision  for  retrospec¬ 
tive  adjustment  based  on  actual  charges 
or  costs  incurred  during  the  year  in 
which  the  services  were  rendered. 

“Total  inpatient  operating  charges” 
means  the  sum  of  gross  charges  for  all 
services  performed  on  an  inpatient  basis 
in  any  fiscal  year,  computed  by  taking 
the  sum  of  all  inpatient  service  charges 
for  the  year  concerned,  including — 

(1)  Charges  for  daily  patient  services 
(routine  services) ; 

(2)  Charges  for  other  nursing  services 
(operating  room,  central  services  and 
supplies,  and  similar  services) ; 

(3)  Charges  for  other  professional 
services  (ancillary-laboratory,  radiology, 
anesthesiology,  and  similar  services); 
and 
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(4*  All  other  inpatient  service  charges 
not  covered  above; 

But  excluding  those  charges  not  col¬ 
lected  as  a  result  of  free  care. 

*  Total  inpatient  operating  expenses” 
means  the  sum  of  all  operating  expenses 
determined  in  accordance  with  generally 
accepted  accounting  principles  for  hos¬ 
pitals  as  reflected  in  the  AICPA  Hospital 
Audit  Guide  ( 1972  edition,  American  In¬ 
stitute  of  Certified  Public  Accountants, 
Inc..  666  Fifth  Avenue,  New  York,  New 
York  10019) ,  or  by  a  system  of  account¬ 
ing  principles  approved  for  use  by  Blue 
Cross  (as  defined  in  the  principal  Blue 
Cross  plan  in  the  community  served  by 
the  hospital),  Medicare,  or  a  State  Uni¬ 
form  Hospital  Accounting  System  (as  de¬ 
fined  in  the  relevant  state  statutes  and 
implementing  regulations) ;  and  allo¬ 
cated  to  inpatient  services  in  accordance 
with  one  of  the  latter  three  accounting 
systems.  Once  a  selection  of  accounting 
principles  has  been  made  by  an  acute 
care  hospital  from  among  the  systems 
identified  above,  the  hospital  may  not 
thereafter  adopt  a  different  system  with¬ 
out  prior  written  approval  by  the  Coun¬ 
cil.  but  must  consistently  apply  the 
principles  in  all  relevant  calculations 
required  by  the  Economic  Stabilization 
Program. 

"Total  inpatient  reimbursed  expenses” 
means  the  total  inpatient  operating  ex¬ 
penses  accrued  or  paid  or  accrued  and 
paid,  under  cost  reimbursement  arrange¬ 
ments. 

§  1.10.701  Prior  commitments. 

(a*  Except  as  provided  in  paragraph 
'  b  > ,  of  this  section,  all  interpretations, 
and  decisions  or  exceptions  having  pros¬ 
pective  effect,  issued  under  the  Eco¬ 
nomic  Stabilization  Act  prior  to  January 
17.  1974.  to  acute  care  hospitals  covered 
under  this  subpart  remain  in  force.' 

<b>  This  section  shall  not  apply  to  any 
exception  issued  under  Subpart  O  of  this 
part  authorizing  a  dollar  increase  to  any 
hospital  that  is  subject  to  Subpart  R 
pursuant  to  §  150.701. 

(c)  Each  acute  care  hospital  may  an¬ 
nualize  the  charge  increases  and  charges 
for  new  services  allowed  and  imple¬ 
mented  under  Subpart  O  of  this  part  in 
effect  on  the  last  day  of  the  hospital's 
last  fiscal  year  under  Subpart  O  of  this 
part,  for  purposes  of  calculating  the  base 
on  which  allowances  are  authorized  un¬ 
der  this  subpart. 

§  1  .">0.70.7  Limitation  on  charge  anti  ex- 
pen>e  increases  per  inpatient  adihis- 
sion. 

(a>  Except  as  otherwise  provided  in 
these  regulations,  an  acute  care  hospital’s 
total  inpatient  operating  charges  per  ad¬ 
mission  and  total  inpatient  reimbursed 
expenses  per  admission  during  any  fiscal 
year  may  not  exceed  107.5  percent  of 
their  respective  authorized  or  actual  lev¬ 
els  for  the  preceding  fiscal  year,  which¬ 
ever  respective  level  is  less.  This  limita¬ 
tion  on  total  inpatient  reimbursed 
expenses  per  admission  does  not  apply  if 
the  total  inpatient  operating  expenses 
per  admission  do  not  exceed  107.5  per¬ 
cent,  as  may  be  adjusted  in  accordance 
with  §§  150.706,  150.708  and  150.712,  of 


the  authorized  or  actual  level  of  total  in¬ 
patient  operating  expenses  per  admission 
for  the  preceding  year,  whichever  level 
is  less. 

(b)  The  total  prospective  rate  reve¬ 
nues  may  not  exceed  the  total  charges 
for  those  patients  whose  health  care  is 
paid  on  the  basis  of  prospective  rates. 

§  I30.70T*  Volume  adjustment  for 
change  in  inpatient  admissions. 

i a>  If  during  any  fiscal  year  an  acute 
care  hospital  has  more  admissions  than 
in  its  preceding  fiscal  year,  for  each  ad¬ 
mission  exceeding  102  percent  of  the 
admissions  during  the  preceding  fiscal 
year,  total  inpatient  operating  charges 
and  total  inpatient  reimbursed  expenses 
per  admission  may  not  exceed  43  percent 
of  their  respective  levels  for  the  preced¬ 
ing  fiscal  year.  This  limitation  on  total 
inpatient  reimbursed  expenses  per  ad¬ 
mission  does  not  apply  if,  for  each  admis¬ 
sion  exceeding  102  percent  of  the  ad¬ 
missions  during  the  preceding  fiscal  year, 
the  total  inpatient  operating  expenses 
per  admission  do  not  exceed  43  percent 
of  the  preceding  fiscal  year’s  total  in¬ 
patient  operating  expenses  per  admis¬ 
sion.  However,  this  paragraph  does  not 
require  that  the  overall  increase  in  total 
inpatient  operating  charges  and  total  in¬ 
patient  reimbursed  expenses  per  admis¬ 
sion  permitted  by  §  150.705,  this  para¬ 
graph.  and  §  150.708  be  limited  to  less 
than  103  percent  of  their  respective  levels 
for  the  preceding  fiscal  year. 

<  b  •  If  during  any  fiscal  year  a  hospi¬ 
tal's  admissions  are  less  than  100  percent 
but  not  less  than  95  pei’cent  of  its  ad¬ 
missions  during  the  preceding  fiscal  year, 
its  total  inpatient  operating  charges  and 
total  inpatient  reimbursed  expenses  for 
that  fiscal  year  may  not  exceed  107.5  per¬ 
cent  of  their  respective  levels  for  the  pre¬ 
ceding  fiscal  year.  This  limitation  on 
total  inpatient  reimbursed  expenses  does 
not  apply  if  the  total  inpatient  operating 
expenses  do  not  exceed  107.5  percent  of 
the  authorized  or  actual  level  of  total 
inpatient  operating  expenses  for  the  pre¬ 
ceding  year,  whichever  is  less. 

<c>  If  during  any  fiscal  year,  a  hospi¬ 
tal  has  fewer  admissions  than  in  its  pre¬ 
ceding  fiscal  year,  for  each  admission  less 
than  95  percent  of  the  admissions  during 
the  preceding  year,  the  hospital  shall 
deduct  an  amount  from  total  inpatient 
operating  charges  and  total  inpatient  re¬ 
imbursed  expenses  per  admission  equal 
to  43  percent  of  their  respective  levels  for 
the  preceding  fiscal  year.  This  limitation 
on  total  inpatient  reimbursed  expenses 
does  not  apply  if.  for  each  admission  less 
than  95  percent  of  the  admissions  dur¬ 
ing  the  preceding  fiscal  year,  the  total 
inpatient  oixerating  expenses  per  admis¬ 
sion  do  not  exceed  43  percent  of  the  pre¬ 
ceding  fiscal  year’s  total  inpatient  oper¬ 
ating  expenses  per  admission.  However, 
the  overall  increase  in  total  inpatient 
operating  charges  and  total  inpatient 
reimbursed  expenses  per  admission  au¬ 
thorized  by  §  150.705,  this  paragraph,  and 
§  150.708  shall  not  exceed  120  percent  of 
their  respective  levels  for  the  preceding 
fiscal  year. 

(d )  In  the  case  of  a  hospital  which  has 


either  less  than  $2,500,000  total  inpatient 
operating  charges  or  fewer  than  4,000 
admissions  in  its  preceding  fiscal  year, 
the  limitations  on  total  inpatient  operat¬ 
ing  charges  and  total  inpatient  reim¬ 
bursed  expenses  per  admission  contained 
in  paragraphs  (a)  and  (c)  of  this  sec¬ 
tion  do  not  apply  unless  its  admissions 
increase  above  104  percent  or  fall  be¬ 
low  90  percent  of  the  admissions  for 
the  preceding  fiscal  year. 

§  1.70.707  Limitation  on  charge  in¬ 
creases  for  outpatient  services. 

( a)  This  section  applies  to — 

( 1  >  the  charges  in  each  revenue  de¬ 
partment  and  cost  center,  as  determined 
by  the  hospital's  customary  accounting 
practice,  in  which  at  least  70  percent  of 
the  gross  charges  of  that  revenue  de¬ 
partment  or  cost  center  are  attributable 
to  the  provision  of  outpatient  services; 
and 

(2)  the  charge  for  each  outpatient 
service  which  differs  from  the  inpatient 
charge  for  the  same  service. 

(b)  Whether  or  not  charges  for  out¬ 
patient  services  are  required  to  be  con¬ 
trolled  under  this  section,  all  charges  at¬ 
tributable  to  the  provision  of  inpatient 
services  shall  be  included  in  the  compu¬ 
tations  made  under  §§  150.705  and 
150.706. 

<c)  Each  acute  care  hospital  shall  con¬ 
trol  its  charges  for  outpatient  service' 
under  this  section  on  the  basis  of  either 
a  unit  charge  system  or  an  aggregate 
weighted  charge  system. 

( 1 )  If  the  hospital  elects  the  unit 
charge  system,  it  may  not  increase  its 
charge  for  any  outpatient  service  beyond 
106  percent  of  the  charge  lawfully  in  ef¬ 
fect  for  that  service  on  the  last  day  of 
the  preceding  fiscal  year. 

(2)  If  the  hospital  elects  the  aggre¬ 
gate  weighted  charge  system: 

(i)  the  aggregate  weighted  charges 
for  all  of  its  outpatient  services  may  not 
exceed  106  percent  of  the  aggregate 
weighted  charges  for  all  such  services 
lawfully  in  effect  during  the  preceding 
fiscal  year;  and 

(ii)  the  charge  for  any  outpatient 
service  may  not  be  more  than  110  per¬ 
cent  of  the  charge  lawfully  in  effect  for 
that  service  on  the  last  day  of  the  pre¬ 
ceding  fiscal  year  (how’ever,  this  para¬ 
graph  does  not  require  that  charge  in¬ 
creases  be  limited  to  amounts  less  than 
$1.00 ». 

(iii)  the  formula  for  determining 
charge  increases  computed  on  an  aggre¬ 
gate  weighted  basis  under  this  paragraph 

(c)  (2),  herein  referred  to  as  %AWCI,  is 
as  follow's: 

S  A  W’CI  L  C'2~  r‘  X  X 100 

(  i 

where, 

Ci  =  the  charge  lawfully  in  effect  on  the  last  day  of 
immediately  preceding  fiscal  year  for  a  service 
or  property. 

C:=tlie  highest  charge  made  or  to  be  made  during  the 
current  fiscal  year  for  that  service  or  property. 

Bi=the  actual  gross  charges  during  the  immediately 
preceding  fiscal  year  for  that  service  or  property. 

Bi=the  total  gross  charges  during  the  immediately 
preceding  fiscal  year  for  all  outpatient  services 
and  property  subject  to  the  limitations  of  this 
section. 

2= the  sum  of. 
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(3)  At  the  option  of  the  acute  care 
hospital  the  formula  for  determining 
%AWCI  in  paragraph  (c)  (2)  of  this  sec¬ 
tion  may  be  restated  as  follows: 

%AWCI=-L%IX% 

LSi 

where, 

%/= the  highest  percentage  charge  increase  (or  any 
service  or  property  within  a  group  of  similar  or 
related  services  or  property. 

Gi=the  actual  gross  charges  during  the  immediately 
preceding  fiscal  year  for  that  group  of  similar 
or  related  services  and  property. 

(4)  If  the  charges  in  effect  on  the  last 
day  of  the  preceding  fiscal  year  had  been 
temporarily  lowered  to  effect  a  restitu¬ 
tion  of  overcharges  to  assure  compliance 
by  the  end  of  that  year,  then  such 
charges  may  be  adjusted  to  the  legally 
authorized  level. 

§  150.708  Cumulative  increases. 

In  the  application  of  §§  150.705, 

150.706,  and  150.707,  charge  or  expense 
increases  permitted  in  one  year  but  not 
fully  implemented  may  be  accumlated, 
but  not  compounded,  and  may  be  im¬ 
plemented  only  in  the  fiscal  year  follow¬ 
ing  the  year  in  which  the  full  allowable 
increase  was  not  implemented. 

§  150.709  Special  pricing  rules. 

(a)  The  methods  of  establishing 
charges  for  services  or  property  set  forth 
in  this  section  may  be  used  only  after 
an  acute  care  hospital  has  been  author¬ 
ized  to  use  these  provisions  pursuant  to 
other  sections  of  this  subpart. 

(b)  In  the  case  of  a  new  facility  result¬ 
ing  from  a  capital  expenditure  which 
meets  the  requirements  of  §  150.713  or 
§  150.714(c),  or  a  new  outpatient  service 
or  property,  the  charges  for  services  or 
property  may  be  determined  by  any  one 
of  the  following  methods  without  regard 
to  the  limitations  prescribed  in  §§  150.705, 

150.706,  and  150.707: 

(1)  An  acute  care  hospital  may  estab¬ 
lish  a  charge  capable  of  sustaining  with¬ 
out  financial  loss  the  provision  of  the 
inpatient  service  or  property  by  the  hos¬ 
pital  based  on  an  occupancy  rate  of  not 
less  than  65  percent  (or  such  higher 
figure  as  may  be  appropriate)  for  staffed 
beds  in  the  hospital:  or  capable  of  sus¬ 
taining  without  financial  loss  the  provi¬ 
sion  of  the  new  outpatient  service  or 
property  by  the  hospital  based  on  the 
projected  utilization  rate  of  the  new  out¬ 
patient  service  or  property.  The  charges 
so  determined  may  reflect  an  incremen¬ 
tal  charge  attributable  to  interest  and 
depreciation  costs. 

(2)  An  acute  care  hospital  may  estab¬ 
lish  a  charge  for  a  service  or  property 
which  is  not  unreasonably  inconsistent 
with  the  prevailing  charges  of  a  sub¬ 
stantial  number  of  current  transactions 
for  a  similar  service  or  property  by  a 
substantial  number  of  other  acute  care 
hospitals.  The  charges  so  determined  may 
reflect  an  incremental  charge  for  interest 
and  depreciation  costs. 

(3)  An  acute  care  hospital  may  estab¬ 
lish  its  charges  by  using  any  charging 
practice  commonly  used  by  a  substantial 
number  of  acute  care  hospitals.  The 
charges  so  determined  may  reflect  an 


incremental  charge  for  interest  and  de¬ 
preciation  costs. 

(c)  New  charges  authorized  pursuant 
to  this  section  shall  become  effective  no 
earlier  than  the  first  day  on  which  the 
services  or  property  shall  be  made  avail¬ 
able  to  patients.  However,  if  the  request 
for  approval  under  §  150.713  or  the  re¬ 
quest  for  exception  under  §  150.714(c) 
has  not  been  filed  before  the  close  of  the 
fiscal  year  in  which  the  service  or  prop¬ 
erty  was  made  available  to  patients,  then 
the  new  charges  shall  become  effective 
no  earlier  than  the  first  day  of  the  fiscal 
year  in  which  the  request  was  filed. 

(d)  An  acute  care  hospital  may  use 
the  special  pricing  rules  of  this  section 
at  any  time  within,  but  not  later  than, 
twelve  months  after  the  service  or  prop¬ 
erty  described  in  paragraph  (b)  of  this 
section  was  first  made  available  to  pa¬ 
tients. 

(e)  In  the  case  of  a  capital  expendi¬ 
ture  approved  pursuant  to  §  150.713  or 
§  150.714(c)  which  does  not  result  in  a 
new  facility,  the  charges  for  services  or 
property  for  inpatient  care  shall  be  de¬ 
termined  as  follows :  For  each  fiscal  year 
in  which  the  project  resulting  from  the 
capital  expenditure  is  being  constructed 
or  otherwise  introduced,  and  during  the 
first  full  fiscal  year  of  operation,  the 
hospital  shall  establish  a  level  of  charges 
and  incur  a  level  of  expenses  for  the 
services  and  property  sufficient  to  pro¬ 
duce  a  level  of  revenues  which  has  been 
approved  by  the  agency  described  in 
§  150.713(c)  or  by  the  Council.  The  hos¬ 
pital  shall  calculate  the  total  amount  of 
allowable  total  inpatient  operating 
charges  and  total  inpatient  operating  ex¬ 
penses  for  each  fiscal  year  prior  to  the 
second  full  fiscal  year  of  operation.  The 
level  of  inpatient  charges  and  inpatient 
expenses  established  pursuant  to  this 
paragraph  shall  be  added  in  each  appli¬ 
cable  fiscal  year  to  the  base  to  which  the 
adjustments  authorized  by  §§  150.705, 

150.706,  150.708  and  150.712  are  made. 

(f)  In  the  case  of  a  new  facility  the 
limitations  set  forth  in  §  150.705  shall  ap¬ 
ply  during  the  second  full  fiscal  year  of 
operation  and  subsequent  fiscal  years, 
and  the  limitations  set  forth  in  §  150.706 
shall  apply  during  the  third  full  fiscal 
year  of  operation  and  subsequent  fiscal 
years.  For  an  outpatient  service  or  prop¬ 
erty  which  is  prpvided  in  a  new  facility 
and  to  which  the  limitations  in  §  150.707 
apply,  an  acute  care  hospital  shall  be  sub¬ 
ject  to  the  unit  charge  limitation  of 
§  150.707(c)  (1)  in  the  first  full  fiscal  year 
after  the  service  or  property  was  first 
made  available  to  patients;  thereafter, 
the  hospital  may  elect  as  provided  in 
§  150.707(c). 

(g)  The  Council  may  modify,  defer, 
suspend,  or  disapprove  any  charges  or  ex¬ 
penses  implemented  pursuant  to  this  sec¬ 
tion  if  the  Council  finds  that  such  charges 
or  expenses  are  inconsistent  with  the 
rules  of  this  subpart  or  unreasonably  in¬ 
consistent  with  the  goals  of  the  Economic 
Stabilization  Program. 

§  150.710  Charge  schedules. 

Each  acute  care  hospital  shall  main¬ 
tain  at  each  of  its  facilities  a  schedule 


showing  its  charges  for  all  services  on 
the  last  day  of  the  preceding  fiscal  year, 
and  each  subsequent  change  in  those 
charges  and  the  date  each  change  was 
made.  The  schedule  shall  be  made  avail¬ 
able  for  public  inspection,  and  a  copy 
shall  be  furnished  or  mailed  promptly  to 
third  party  payors  or  to  the  Cost  of  Liv¬ 
ing  Council  upon  request.  Each  hospital 
shall  post  an  easily  readable  sign  stating 
the  availability  and  location  of  the  sched¬ 
ule.  The  sign  must  be  posted  conspicu¬ 
ously  in  each  location  where  payment  for 
services  is  accepted.  No  charge  increase 
may  be  implemented  before  the  increase 
has  been  entered  on  the  schedule  as  re¬ 
quired  by  this  section. 

§  150.711  Retention  and  availability  of 
records. 

(a)  Each  acute  care  hospital  subject 
to  this  subpart  shall  maintain  such  rec¬ 
ords  as  are  sufficient  to  establish  the 
compliance  status  of  the  hospital  with 
respect  to  this  title. 

(b)  Records  required  to  be  maintained 
under  paragraph  (a)  of  this  section  shall 
be  made  available  for  inspection  at  any 
time  upon  the  request  of  an  officer  or 
employee  of  the  Council,  or  of  any  other 
person  authorized  to  represent  the 
Council. 

(c)  Each  acute  care  hospital  required 
to  maintain  records  under  this  section 
shall  retain  such  records  for  at  least  3 
years  after  the  last  day  of  the  fiscal  year 
in  which  the  transactions  or  other  events 
recorded  in  such  records  occurred  or  the 
property  was  acquired  by  that  acute  care 
hospital. 

§  150.712  Adjustment  for  significant 
changes  in  patient  mix. 

(a)  If  an  acute  care  hospital  experi¬ 
ences  significant  changes  in  patient  mix, 
and  if  the  hospital  uses  either  of  the  sys¬ 
tems  described  in  paragraph  (b)  of  this 
section  and  the  methodology  set  forth  in 
paragraph  (c)  of  this  section  to  allocate 
its  admissions  and  to  adjust  its  charges 
and  expenses,  the  hospital  may  increase 
its  applicable  fiscal  year  allowances  in 
total  inpatient  operating  charges  and 
total  inpatient  operating  expenses  per 
admission  prescribed  in  §§  150.705  and 
150.706  in  accordance  with  the  provisions 
of  this  section. 

(b)  Standard  Patient  Allocation  Sys¬ 
tems.  An  acute  care  hospital  shall  use 
either  of  the  following  two  standard 
patient  allocation  systems  to  allocate 
admissions: 

System  A.  An  acute  care  hospital  may  clas¬ 
sify  admissions  among  the  following  cate¬ 
gories: 

Medical  Obstetric 

Surgical  Psychiatric 

Pediatric 

System  B.  An  acute  care  hospital  may  use 
the  ICDA-8  “Eighth  Revision  International 
Classification  of  Diseases,  Adapted  for  Use  in 
the  United  States  (Public  Health  Service 
Publication  No.  1693,  U.S.  Department  of 
Health,  Education,  and  Welfare,  Public 
Health  Service,  National  Center  for  Health 
Statistics,  Rockville,  Maryland  20852,  Decem¬ 
ber  1968)  ”  or  the  Hospital  Adaptation-Inter¬ 
national  Classification  of  Diseases  Adapted 
for  Use  in  the  United  States  (H-ICDA,  1968 
edition.  Commission  on  Professional  and 
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Hospital  Activities,  1968  Green  Road,  Ann 
Arbor,  Michigan  48105)  In  such  a  way  as  to 
Include  at  least  86  percent  of  Its  admissions. 
The  balance  of  the  admissions  must  be  In¬ 
cluded  as  “other." 

(c)  Standard  Methodology  for  Ad¬ 
justment  of  Charges  and  Expenses. 

Step  1.  Determine  the  basic  patient  cate¬ 
gories  according  to  either  standard  System  A 
or  B  described  In  paragraph  (b)  of  this  sec¬ 
tion,  or  another  allocation  system. 

Step  2.  Determine  the  current  year  dis¬ 
tribution  of  patients  using  the  categories 
selected  In  Step  1. 

Step  3.  Calculate  last  year's  total  admis¬ 
sions,  and  apply  the  current  year's  distribu¬ 
tion  (Step  2)  to  them,  l.e.,  restate  last  year’s 
admissions  In  terms  of  this  year’s  patient 
distribution. 

Step  4.  Determine  on  a  reliable  and  valid 
sample  basis  last  year’s  gross  charges  per 
admission  In  each  of  the  categories  selected 
In  Step  1. 

Step  5.  Apply  last  year’s  gross  charges  per 
admission  for  each  category  (Step  4)  to  the 
number  of  “restated”  admissions  In  each 
category  (Step  3)  to  obtain  the  “restated” 
total  charges  for  last  year. 

Step  6.  Divide  the  restated  total  charges 
(Step  5)  by  the  actual  admissions  last  year 
to  obtain  the  “restated”  charges  per  admis¬ 
sion. 

Step  7.  Substract  last  year’s  actual  or  au¬ 
thorized  charges  per  admission,  whichever  Is 
less,  from  last  year's  “restated”  charges  per 
admission  and  divide  the  result  by  last  year's 
actual  or  authorized  charges  per  admission, 
whichever  is  less,  to  obtain  a  “patient  mix 
factor.” 

Step  8.  Adjust  the  limitations  of  the  total 
Inpatient  operating  charges  and  total  In¬ 
patient  operating  expenses  of  §§  150.705  and 
150.706  by  adding  to  the  limitations  set  forth 
In  such  sections  the  patient  mix  factor  ob¬ 
tained  in  Step  7.  The  supporting  calculations 
must  be  Included  with  the  annual  report 
(Form  CLC-61)  filed  with  the  Cost  of  Liv¬ 
ing  Council.  For  purposes  of  paragraph  (f )  of 
this  section.  If  the  adjustment  Is  calculated 
on  the  basis  of  budgeted  or  projected  data, 
the  calculations  shall  be  restated  In  the  an¬ 
nual’ report  on  the  basis  of  actual  data. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (c)  of  this  sec¬ 
tion,  at  any  time  during  a  fiscal  year,  an 
acute  care  hospital  may  request  approval 
from  the  Cost  of  Living  Council  of  a  pa¬ 
tient  classification  system  (Jifferent  from 
those  set  forth  in  paragraph  (b)  of  this 
section  to  document  the  effects  of  pa¬ 
tient  mix  changes.  The  acute  care  hospi¬ 
tal  may  also  request  approval  of  a 
methodology  differing  from  that  set 
forth  in  paragraph  (c)  of  this  section  to 
adjust  charges  and  expenses.  The  acute 
care  hospital  must  demonstrate  in  docu¬ 
mentation  accompanying  the  request  for 
approval  of  a  differing  methodology,  the 
validity  and  reliability  of  its  data  and 
the  proposed  method  to  identitfy  the  ef¬ 
fects  of  change  in  patient  mix.  Once  the 
alternative  system  or  methodology  has 
been  approved,  the  acute  care  hospital 
may  use  it  to  adjust  Increases  in  total 
inpatient  operating  charges  and  total 
inpatient  operating  expenses  per  admis¬ 
sion. 

(e)  Once  an  acute  care  hospital  has 
received  approval  from  the  Council  to 
document  patient  mix  changes  on  the 
basis  of  an  alternative  system,  any  fur¬ 
ther  change  in  system  can  be  made  only 


with  the  prior  written  approval  of  the 
Council.  The  Council  will  not  approve 
changes  to  less  sophisticated  systems. 

(f)(1)  If  the  adjustment  authorized 
by  this  section  exceeds  25  percent  of  the 
percentage  limitation  authorized  by 
89  150.705,  150.706,  and  150.708,  and  is 
calculated  on  the  basis  of  budgeted  or 
projected  data,  the  hospital  shall  notify 
the  Council  in  writing  of  the  magnitude 
of  the  percentage  and  dollar  amount  of 
the  adjustment.  The  hospital  may  not 
apply  the  adjustment  until  the  notice  of 
the  proposed  adjustment,  Form  CLC-61, 
prepared  in  accordance  with  the  in¬ 
structions  to  Schedule  M,  and  substan¬ 
tiating  documentation,  have  been  filed 
with  the  Council  and  30  days  have 
elapsed  from  the  day  on  which  the  no¬ 
tice  and  substantiating  documentation 
were  filed.  The  notice  required  by  this 
paragraph  shall  be  filed  as  soon  as  the 
hospital  becomes  aware  of  the  trend  in 
patient  mix  which  permits  the  adjust¬ 
ment  pursuant  to  this  section. 

(2)  If  the  adjustment  authorized  by 
this  section  exceeds  25  percent  of  the 
percentage  limitation  specified  in  $8 150.- 
705  and  150.706  but  it  is  calculated  on 
the  basis  of  actual  data,  the  hospital 
may  immediately  apply  the  adjustment 
up  to  a  maximum  adjustment  of  25  per¬ 
cent  of  the  percentage  limitations  speci¬ 
fied  in  §  150.705  or  §  150.706  for  total  in¬ 
patient  operating  charges  and  total  in¬ 
patient  operating  expenses  but  may  not 
apply  that  portion  of  the  total  adjust¬ 
ment  exceeding  25  percent  until  after 
thirty  days  have  elapsed  following  the 
filing  of  the  annual  report  required  by 
§  150.717  together  with  its  request  for 
permission  to  apply  the  adjustment  in 
full.  The  Council  shall  notify  the  hospital 
in  writing  of  the  date  of  filing. 

(3)  During  the  30  day  period  specified 
in  this  paragraph,  the  Council  may  issue 
an  order  disapproving,  modifying,  sus¬ 
pending  or  deferring  the  proposed  ad¬ 
justment  in  whole  or  in  part,  if  it  finds 
that  the  proposed  adjustment  does  not 
conform  to  the  rules  of  this  part. 

(4)  The  Council  may  issue  a  notice 
temporarily  suspending  the  running  of  a 
30  day  period  if  it  finds  additional  in¬ 
formation  is  necessary,  or  if  it  finds  that 
any  notice  or  documentation  required  by 
this  section  is  incomplete  or  inadequate, 
or  If  it  finds  that  the  annual  report  re¬ 
quired  by  paragraph  (f)  (2)  of  this  sec¬ 
tion  is  incomplete  or  insufficient  with  re¬ 
spect  to  the  patient  mix  adjustment.  The 
30  day  period  shall  resume  running  when 
the  Council  notifies  the  hospital  in  writ¬ 
ing  that  the  additional  information  has 
been  received  and  accepted. 

(5)  If  the  Council  does  not  act  on  the 
proposed  adjustment  within  the  30  day 
period  specified  in  this  paragraph,  the 
hospital  may  apply  the  proposed  adjust¬ 
ment  Immediately  upon  expiration  of  the 
30  day  period.  Failure  of  the  Council  to 
act  upon  the  proposed  adjustment  within 
the  30  day  period  does  not  constitute  ap¬ 
proval  of  the  adjustment  and  nothing  in 
this  section  shall  be  construed  to  limit 
the  authority  of  the  Council  to  modify, 
suspend,  disapprove  or  defer  in  whole  or 
in  part  any  adjustment  applied  pursuant 


to  this  section  if  the  Council  finds  that 
the  adjustment  Is  based  on  erroneous 
calculations,  has  been  applied  in  bad 
faith,  or  does  not  conform  to  the  rules  of 
this  title. 

§  150.713  Approval  of  capital  expendi¬ 
tures  by  a  State's  planning  agency. 

(a)  (1)  Except  as  provided  In  para¬ 
graph  (a)  (2)  of  this  section,  when  an 
acute  care  hospital  has  obtained  the  ap¬ 
proval  of  a  State  planning  agency  for  a 
capital  expenditure  in  accordance  with 
the  provisions  of  this  section,  the  hos¬ 
pital  may,  in  accordance  with  8  150.709, 
establish  new  charges  for  the  services  or 
property  resulting  from  the  capital  ex¬ 
penditure  which  are  necessary  to  pro¬ 
duce,  but  not  to  exceed,  the  level  of  reve¬ 
nues  approved  by  the  agency. 

(2)  An  acute  care  hospital  shall  not 
be  subject  to  paragraphs  (b)  through  (f ) 
of  this  section  or  to  8  150.714(c) ,  and  may 
establish  new  charges  for  the  services  or 
property  furnished  to  patients  as  a  result 
of  the  capital  expenditure  in  accordance 
with  the  applicable  provisions  of  $  150.- 
709  when  the  following  occurrences  have 
taken  place  prior  to  January  1,  1974: 

(i)  the  capital  expenditure  was  ap¬ 
proved  on  its  merits  on  the  basis  of  com¬ 
munity  need  by  a  planning  agency  listed 
in  paragraph  (b)  of  this  section;  how¬ 
ever,  this  requirement  shall  not  apply 
where  State  approval  procedures  de¬ 
scribed  in  paragraph  (b)  of  this  sec¬ 
tion  were  neither  required  nor  available 
to  an  acute  care  hospital;  and 

(ii)  (A)  With  respect  to  a  capital  ex¬ 
penditure  involving  construction,  the 
design  development  for  the  capital  ex¬ 
penditure  was  completed  and  approved 
by  the  governing  board  of  the  hospital; 
or 

(B)  With  respect  to  a  capital  expendi¬ 
ture  which  does  not  involve  construction, 
the  hospital  was  commited  to  the  capital 
expenditure  by  authorization  of  the  hos¬ 
pital’s  governing  board  and  one  or  more 
implementing  financial  obligations  were 
contractually  incurred  in  reliance  on  the 
authorization. 

The  provisions  of  this  paragraph 
(a)  (2)  are  self -executing.  No  written  de¬ 
termination  or  ruling  of  the  Council  is 
required  to  authorize  an  acute  care  hos¬ 
pital  to  apply  the  special  pricing  rules  of 
§  150.709  if  the  hospital  meets  the  criteria 
set  forth  in  this  paragraph. 

If  the  Council  determines  upon  subse¬ 
quent  review  that  the  conditions  of  this 
paragraph  have  not  been  satisfied,  it  may 
disapprove  any  charges  implemented 
pursuant  to  I  150.709  or  take  such  other 
action  as  may  be  appropriate  to  ensure 
compliance  with  the  rules  of  this  subpart. 

(b)  A  capital  expenditure  under  con¬ 
sideration  by  the  acute  care  hospital  must 
be  approved  on  the  merits,  based  upon  a 
clear  demonstration  of  community  need, 
by  the  appropriate  planning  agency  spe¬ 
cified  in  this  paragraph.  The  acute  care 
hospital  must  request  approval  from  the 
planning  agency  designated  pursuant  to 
section  1122  of  the  Social  Security  Act. 
(Pub.  L.  92-603,  86  Stat.  1386-89  (42 
U.S.C.  1320a~l) ) .  If  a  State  is  not  par¬ 
ticipating  in  the  program  under  section 
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1122,  then  the  approval  must  be  obtained 
from  the  State  agency  administering  a 
certificate  of  need  program  for  acute  care 
hospitals.  If  a  State  is  not  participating 
in  a  program  under  section  1122  and  has 
no  State  agency  administering  a  certifi¬ 
cate  of  need  program,  then  the  approval 
must  be  obtained  from  an  agency  desig¬ 
nated  under  section  314(b)  of  the  Public 
Health  Service  Act  (Pub.  L.  92-585,  86 
Stat.  1292  (42  U.S.C.  246(b));  otherwise, 
approval  must  be  obtained  from  a  State 
agency  designated  pursuant  to  section 
314(a)  of  the  Public  Health  Service  Act 
(Pub.  L.  92-585,  86  Stat.  1292  (42  U.S.C. 
246(a)). 

(c)  Approval  of  a  level  of  revenues  that 
is  not  unreasonable  to  finance  the  oper¬ 
ating  expenses  directly  related  to  the 
capital  expenditure,  including  interest 
and  depreciation,  for  the  first  full  fiscal 
year  of  operation  must  be  obtained  from 
either  the  same  agency  which  granted  an 
approval  under  paragraph  (b)  of  this  sec¬ 
tion  or  another  agency  (such  as  a  rate¬ 
setting  commission  or  hospital  commis¬ 
sion)  designated  by  the  governor  of  the 
State  or  the  mayor  of  the  District  of 
Columbia  to  perform  this  specific  func¬ 
tion.  If  a  State  is  participating  in  the 
program  under  section  1122,  the  agency 
that  performs  the  function  specified  in 
this  paragraph  must  be  the  agency  desig¬ 
nated  pursuant  to  section  1122.  The 
agency  that  performs  the  function  speci¬ 
fied  in  this  paragraph  shall  be  referred 
to  as  the  “State  approving  agency.”  Prior 
to  the  State  approving  agency  taking  any 
action  to  approve  a  level  of  revenues  in 
accordance  with  this  section  the  Council 
and  the  State  agency  shall  have  first 
agreed  in  writing  for  the  State  agency  to 
approve  capital  expenditures  pursuant  to 
this  section.  For  purposes  of  this  para¬ 
graph,  the  first  full  fiscal  year  of  opera¬ 
tion  means  the  first  full  fiscal  year  after 
th»  inauguration  of  all  services  and 
property  resulting  from  the  capital 
expenditure. 

(d)  For  a  capital  expenditure  involv¬ 
ing  a  change  in  bed  capacity,  the  State 
approving  agency  is  authorized  to  ap¬ 
prove  a  modification  of  the  adjustment 
for  changes  in  volume  of  admissions, 
where  appropriate,  to  reflect  anticipated 
changes  in  volume  of  admissions  result¬ 
ing  from  the  capital  expenditure. 

(e)  Within  sixty  (60)  days  after  the 
date  of  an  approval  by  the  State  approv¬ 
ing  agency,  the  chief  executive  officer 
of  the  acute  care  hospital  shall  notify 
the  Council  of  such  approval  by  sending 
a  copy  of  the  written  decision  to  the 
Council,  together  with  a  written  state¬ 
ment  signed  by  the  chairman  of  the  gov¬ 
erning  board  of  the  hospital  certifying 
that  funds  legally  available  from  re¬ 
stricted  reserves  have  or  will  be  applied 
to  the  capital  expenditure  or  its  directly 
related  operating  expenses  in  accordance 
with  the  approval. 

(f)  If  after  the  original  agency  ap¬ 
proval  it  appears  that  the  authorized 
level  of  revenues  will  not  reach  the  level 
required  to  finance  the  operating  ex¬ 
penses  directly  related  to  the  capital  ex¬ 
penditure,  including  interest  and  depre¬ 
ciation,  the  hospital  may  file  with  the 


State  approving  agency  a  request  in  writ¬ 
ing  to  allow  the  hospital  to  achieve  a 
level  of  revenues  in  excess  of  the  level 
originally  authorized.  A  request  under 
this  paragraph  shall  be  considered  on  the 
same  basis  as  an  original  request  under 
paragraph  (c)  of  this  section,  except  that 
in  addition,  the  hospital  shall  submit  suf¬ 
ficient  documentation  to  enable  the  State 
approving  agency  to  evaluate  changes 
in  financial  conditions  that  have  oc¬ 
curred  since  the  original  approval  under 
paragraphs  (c)  and  (d)  of  this  section 
was  granted,  or  other  relevant  circum¬ 
stances  which  significantly  alter  the  as¬ 
sumptions  upon  which  the  earlier  ap¬ 
proval  was  based.  The  notification  pro¬ 
visions  of  paragraph  (e)  of  this  section 
shall  apply  to  approvals  under  this  para¬ 
graph. 

§  150.714  Exceptions. 

(a)  No  acute  care  hospital  may  exceed 
the  limitations  set  forth  in  §§  150.705, 
150.706,  and  150.707  except  as  may  be 
authorized  pursuant  to  this  subpart. 
Each  acute  care  hospital  making  a  re¬ 
quest  for  exception  shall,  in  addition  to 
meeting  the  specific  requirements  of  this 
section,  prepare  any  reqeust  for  excep¬ 
tion  to  be  filed  with  the  Council  in  con¬ 
formity  with  the  general  provisions  re¬ 
lating  to  exceptions  prescribed  by  Part 
155  of  this  title  and  shall  obtain  the 
recommendation  of  the  State  advisory 
agency  referred  tc  in  §  150.715  on  the 
request  for  exception.  The  State  advisory 
agency  shall  forward  the  hospital’s  re¬ 
quest  for  exception,  together  with  its 
recommendation,  directly  to  the  Council. 
The  requirement  for  the  recommenda¬ 
tion  shall  not  apply  if  the  State  advisory 
agency  fails  to  act  within  thirty  (30) 
days  (and  the  hospital  may  then  file  its 
request  directly  with  the  Council)  unless 
the  agency  shall  have  requested  cor¬ 
rected  or  additional  information  in  which 
case  the  thirty  (30)  day  period  shall  be 
suspended  from  the  date  of  the  request 
until  the  agency  informs  the  hospital 
that  the  information  has  been  received. 
The  30  day  period  shall  then  resume 
running. 

(b)  Requests  for  exception  filed  under 
this  section  by  an  acute  care  hospital  are 
considered  to  be  provisionally  approved 
60  days  after  the  date  of  filing  of  the  re¬ 
quest  with  the  Council.  The  Council  shall 
inform  the  acute  care  hospital  promptly 
by  written  notice  of  the  date  of  filing  and 
the  docket  number  of  the  request  for  ex¬ 
ception.  During  the  60  day  period,  the 
Council  may  issue  a  suspense  notice 
which  shall  have  the  effect  of  preventing 
the  unexpired  portion  of  the  60  day 
period  from  continuing  to  rim,  if  the 
documents  submitted  by  the  hospital  are 
incomplete,  erroneous  or  do  not  meet  the 
criteria  set  forth  in  this  section.  In  any 
case  in  which  the  Council  issues  a  sus¬ 
pense  notice  and  requests  additional  or 
corrected  information  from  the  hospital, 
the  60  day  period  shall  resume  running 
only  after  the  Council  has  informed  the 
hospital  that  the  information  has  been 
received  and  accepted.  The  charge  or  ex¬ 
pense  increases  authorized  by  this  sec¬ 
tion  shall  be  applied  only  to  services  or 


property  provided  to  patients  by  the  hos¬ 
pital  after  the  60-day  period  has  ex¬ 
pired.  If  after  implementation  of  an  in¬ 
crease  following  the  expiration  of  the  60- 
day  period,  the  Council  finds  that  the  in¬ 
crease  is  inconsistent  with  the  rules  of 
this  subpart  or  unreasonably  inconsistent 
with  the  goals  of  the  Economic  Stabiliza¬ 
tion  Program,  it  may  issue  an  order  modi¬ 
fying,  deferring,  suspending  or  disap¬ 
proving  the  increase.  In  such  an  instance, 
if  the  exception  request  had  been  sub¬ 
mitted  in  good  faith,  the  acute  care  hos¬ 
pital  shall  not  be  required  to  refund  any 
monies  received,  or  to  reduce  reimburse¬ 
ments  otherwise  allowable  from  the  date 
of  expiration  of  the  60 -day  period  until 
the  Council’s  determination  of  the  re¬ 
quest  or  be  subject  to  any  criminal  fine  or 
civil  penalty  on  account  of  the  increase 
implemented  on  the  basis  of  the  provi¬ 
sional  approval  of  this  section. 

(c)  (1)  If  the  State  approval  proce¬ 
dures  referred  to  in  §  150.713  are  not  or 
were  not  available  to  an  acute  care  hos¬ 
pital,  the  hospital  may  request  from  the 
Council  an  exception  to  establish,  in  ac¬ 
cordance  with  §  150.709,  new  charges  for 
services  or  property  resulting  from  a 
capital  expenditure  which  are  necessary 
to  produce,  but  not  to  exceed,  the  level  of 
revenues  approved  by  the  Council  pur¬ 
suant  to  this  paragraph.  The  request  for 
exception  must  be  accompanied  by  sup¬ 
porting  documentation,  indicating  the 
reason  why  the  approval  procedures  are 
or  were  not  available,  and  permitting  the 
Council  to  evaluate  the  following: 

(1)  Whether  there  exists  a  community 
need  for  the  proposed  project  adequate 
to  assure  financial  support  without  caus¬ 
ing  localized  shortages  of  labor  or  serious 
hospital  market  disruptions  susceptible 
of  requiring  other  exceptions  by  the 
Council; 

(ii)  Whether  the  project  will  foster 
cost  containment  initiatives  or  improved 
efficiency  and  productivity  in  the  acute 
care  hospital; 

tiii)  All  expenses  attributable  to  the 
operating  expenses  directly  related  to  the 
capital  expenditure,  including  interest 
and  depreciation,  calculated  without  re¬ 
gard  to  the  annual  allowances  authorized 
by  this  subpart; 

(iv)  The  level  of  patient  service  reve¬ 
nues  required  to  finance  the  proposed 
project  for  the  first  full  fiscal  year  of 
operation,  considering  funds  legally 
available  from  restricted  reserves  for 
both  capital  expenditure  and  operating 
expenses;  and 

(v)  The  charge  and  expense  level  ex¬ 
pressed  in  per  admission  terms  which  the 
hospital  would  propose  to  establish  to 
produce  the  requested  level  of  revenues. 

(2)  For  a  capital  expenditure  involv¬ 
ing  a  change  in  bed  capacity,  the  Coun¬ 
cil  may  approve  a  modification  of  the 
adjustment  for  changes  in  volume  of  ad¬ 
missions,  where  appropriate,  to  reflect 
anticipated  changes  in  volume  of  admis¬ 
sions  resulting  from  the  capital  expendi¬ 
ture. 

(3)  Each  request  shall  be  signed  by 
the  chief  executive  officer  of  the  hospital 
and  shall  be  accompanied  by  a  written 
statement  signed  by  the  chairman  of  the 
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governing  board  of  the  hospital  certifying 
that  funds  legally  available  from  re¬ 
stricted  reserves  have  been  or  will  be  ap¬ 
plied  to  the  operating  expenses  directly 
related  to  the  capital  expenditures  in¬ 
cluding  interest  and  depreciation  as 
stated  in  the  request  for  exception. 

(4)  If  after  the  original  Council  ap¬ 
proval  it  appears  that  the  authorized 
level  of  revenues  will  not  reach  the  level 
required  to  finance  the  operating  ex¬ 
penses  directly  related  to  the  capital  ex¬ 
penditure.  including  interest  and  depre¬ 
ciation,  the  hospital  may  file  with  the 
Council  a  request  in  writing  to  allow  the 
hospital  to  achieve  a  level  of  revenues  in 
excess  of  the  level  originally  authorized. 
Such  requests  shall  be  considered  on  the 
same  basis  as  an  original  request  under 
this  paragraph,  except  that  in  addition, 
the  hospital  shall  submit  sufficient  docu¬ 
mentation  to  enable  the  Council  to  eval¬ 
uate  changes  in  financial  conditions  that 
have  occurred  since  the  approval  under 
this  paragraph  was  initially  granted,  or 
other  relevant  circumstances  which  sig¬ 
nificantly  alter  the  assumptions  upon 
which  the  earlier  approval  was  baaed. 

(d)  An  acute  care  hospital  may  re¬ 
quest  an  exception  for  experimentation 
in  hospital  reimbursement  methodol¬ 
ogies.  The  Council  may  grant  a  prospec¬ 
tive  exception  to  a  single  hospital  or  to 
a  group  of  hospitals  as  members  of  a 
class,  geographic  or  otherwise.  The 
Council  may  consult  with  the  Depart¬ 
ment  of  Health,  Education  and  Welfare 
prior  to  making  its  determination.  Re¬ 
quests  submitted  pursuant  to  this  para¬ 
graph  need  not  be  cost  justified. 

(e)  (1)  An  acute  care  hospital  may 
request  an  exception  as  provided  in  this 
paragraph  when  a  serious  hardship  or 
gross  inequity  has  been  caused  by  any 
of  the  following  occurrences: 

(1)  a  demonstrable  increase  in  bad 
debts  experience  that  causes  the  hospi¬ 
tal’s  gross  charges  not  to  reflect  accu¬ 
rately  actual  collections: 

(ii)  increased  expenses  resulting  from 
requirements  imposed  by  law  or  govern¬ 
ment  regulation;  and 

(iii)  increased  expenses  incurred  by 
reason  of  wage  and  salary  increases  that 
are  exempt  under  the  provisions  of 
S  152.32  of  this  chapter,  or  are  below 
minimum  wage  rates  imposed  by  Federal 
or  State  statutes  of  general  application. 

(2)  Each  request  for  an  exception  shall 
be  evaluated  on  the  basis  of  cost  justifi¬ 
cation.  In  reviewing  evidence  of  the  cost 
justification  submitted  by  the  hospital, 
the  Council  will  also  consider  evidence 
of  cost  containment  initiatives,  prudent 
management  practices  and  evidence  of 
consistent  application  of  accepted  ac¬ 
counting  principles  demonstrated  by  the 
hospital.  As  part  of  its  evaluation,  the 
Council  will  review  the  following  finan¬ 
cial  factors: 

(I)  all  allowable  operating  expenses, 
including  depreciation,  and  special  re¬ 
serve  accounts  that  are  required  to  be 
replenished  by  reason  of  contractual 
agreement  or  consistent  historical  appli¬ 
cation  of  a  governing  board  resolution; 

(II)  working  capital  needs;  and 


(ill)  all  revenues  from  patient  services, 
and  revenues  from  other  operating  ac¬ 
tivities. 

(f )  An  acute  care  hospital  may  request 
an  exception  for  any  reason  causing  a 
serious  hardship  or  gross  inequity.  Each 
request  submitted  pursuant  to  this 
paragraph  shall  be  evaluated  on  the  basis 
of  cost  justification.  In  reviewing  the 
cost  justification  submitted  by  the  hos¬ 
pital,  the  Council  will  also  consider 
evidence  of  cost  containment  initiatives, 
prudent  management  practices  and  con¬ 
sistent  application  of  accepted  account¬ 
ing  principles  demonstrated  by  the 
hospital.  As  part  of  its  evaluation,  the 
Council  will  review  the  following  finan¬ 
cial  factors: 

(1)  all  allowable  operating  expenses, 
including  depreciation,  and  special  re¬ 
serve  accounts  that  are  required  to  be 
replenished  by  reason  of  contractual 
agreement  or  consistent  historical  ap¬ 
plication  of  a  government  board  resolu¬ 
tion; 

(2)  working  capital  needs; 

(3)  all  legally  available  funds  from 
revenues  from  patient  services,  revenues 
from  other  operating  activities;  and 
revenues  from  non-operating  sources 
such  as  unrestricted  gifts  received  dur¬ 
ing  the  fiscal  year  being  reviewed  or 
unrestricted  income  from  unrestricted 
and  restricted  reserves; 

(4)  changes  in  any  charges  or  directly 
related  operating  expenses  resulting  from 
capital  expenditures  previously  author¬ 
ized  under  this  subpart  or  resulting  from 
services  or  property  for  which  new 
charges  have  been  authorized  under  Cost 
of  Living  Council  Notice  No.  73-2  (38  FR 
30798) ;  and 

(5)  evidence  of  cost  behavior  that  is 
unanticipated  and  significantly  different 
from  that  on  which  the  hospital  has 
budgeted. 

§  150.715  Advisory  Slate  actions  and 
Federal  Approving  Officers. 

(a)  The  governor  of  each  State  and 
the  mayor  of  the  District  of  Columbia 
are  each  requested  to  designate  an 
agency  to  advise  the  Council  on  requests 
for  exceptions  to  these  regulations  or  on 
any  other  matters  that  the  Council  may 
from  time  to  time  specify.  Each  agency 
shall  review  the  requests  for  exception 
filed  with  it  under  §  150.714(a)  pursuant 
to  the  applicable  guidelines  set  forth 
in  this  subpart  and  whenever  it  con¬ 
siders  that  the  granting  of  an  exception 
is  essential  to  the  provision  of  adequate 
health  services  and  consistent  with  the 
Economic  Stabilization  Program  shall 
recommend  to  the  Administrator  of  the 
Office  of  Health,  Cost  of  Living  Council, 
or  to  an  official  appointed  under  para¬ 
graph  (b)  of  this  section,  that  an  excep¬ 
tion  be  granted  by  the  Council. 

(b)  The  Council  may  authorize  and  ap¬ 
point  an  official  who  shall  be  a  full  time 
employee  of  the  Federal  Government 
to  whom  may  be  subsequently  delegated 
the  authority  to  issue  initial  decisions  chi 
requests  for  exceptions  submitted  under 
the  provisions  of  5  150.714.  Such  official 
may,  in  his  discretion,  hear  representa¬ 
tives  of  acute  care  hospitals,  and  request 


and  receive  additional  information.  He 
shall  consult  with,  and  receive  the  advice 
and  recommendations  of,  State  advisory 
agencies  with  respect  to  the  requests  for 
exception.  After  having  reviewed  the  rec¬ 
ord  and  considered  the  recommendation 
of  the  State  advisory  agency,  and  all  ap¬ 
plicable  statutory  and  regulatory  criteria, 
he  shall  grant  or  deny  the  request  for  ex¬ 
ception,  in  whole  or  in  part,  or  shall  for¬ 
ward  the  request  to  the  Council,  with  or 
without  a  recommendation.  He  shall  no¬ 
tify  the  requesting  hospital  in  writing  of 
his  decision.  A  hospital  aggrieved  by  an 
initial  action  under  this  paragraph  may 
request  reconsideration  pursuant  to  Part 
155  of  this  chapter. 

§150.716  State  control  program. 

(a)  Any  State  or  the  District  of  Colum¬ 
bia,  or  within  such  jurisdiction,  an 
agency  designated  by  the  governor  or 
mayor  of  the  District  of  Columbia  that 
has  a  health  care  price  control  program 
may  apply  to  the  Cost  of  Living  Council 
for  authorization  to  administer  the  con¬ 
trol  program  within  the  State  in  lieu  of 
the  controls  set  forth  in  §S  150.701 
through  150.722  and  administered  by  the 
Cost  of  Living  Council.  The  State  agency 
shall  submit  to  the  Cost  of  Living  Coun¬ 
cil  a  comprehensive  description  of  its 
proposed  stabilization  plan  and  of  its  ex¬ 
isting  or  proposed  rules  for  use  by  the 
agency  in  considering  requests  for  price 
increases  for  the  acute  care  hospitals  un¬ 
der  its  jurisdiction.  The  submission  to 
the  Council  must  include  an  evaluation 
by  the  acute  care  hospitals  or  associa¬ 
tions  of  acute  care  hospitals  to  be  covered 
by  the  control  program. 

(b)  The  governor  of  a  State  or  the 
mayor  of  the  District  of  Columbia  may 
designate  an  agency  to  coordinate  a 
health  care  price  control  program  and 
assign  to  a  nongovernmental  organiza¬ 
tion  the  responsibility  for  administering 
the  program. 

(c)  To  qualify  for  authorization  under 
this  section,  a  control  program  must — 

(1)  have  as  its  objective  the  substan¬ 
tial  limitation  of  the  rising  price  of 
health  care,  and  there  must  be  reasonable 
basis  for  determination  that  the  objective 
can  be  met; 

(2)  include  rules  and  regulations  that 
are  fair  and  equitable; 

(3)  contain  adequate  and  assured 
funds  for  staffing,  commencement  of  pro¬ 
gram  and  operations  for  a  minimum  of 
one  year; 

(4)  provide  for  participation  in  policy 
development  by  provider  groups,  acute 
care  hospitals  and  consumers ; 

(5)  be  coextensive  in  coverage  with 
the  Economic  Stabilization  Program  con¬ 
trols  for  acute  care  hospitals,  or  it  must 
be  demonstrated  that  the  State  program 
will  have  substantial  impact  on  health 
care  charges  and  expenses ; 

(6)  include  objective  standards  by 
which  to  measure  overall  performance; 

(7)  include  uniform  standards  for 
measuring  individual  provider  perform¬ 
ance; 

(8)  include  procedures  for  considera¬ 
tion  of  requests  for  exception  and  for 
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review  of  original  decisions  denying  such 
requests; 

(9)  include  provisions  to  assure  com¬ 
pliance  (Such  provisions  may  provide  for 
the  agency  to  order  refunds,  rollbacks, 
or  such  other  remedies  that  are  reason¬ 
able  and  appropriate  to  achieve  compli¬ 
ance.)  ;  and 

(10)  include  a  provision  for  price 
posting  similar  to  that  required  in 
§  150.710. 

(d)  If  the  Cost  of  Living  Council  ap¬ 
proves  the  proposed  stabilization  pro¬ 
gram  and  rules  of  an  agency,  it  will 
notify  the  agency  that  when  those  pro¬ 
posed  rules  are  finally  adopted  and  put 
into  effect  by  the  agency,  the  Cost  of 
Living  Council  will  issue  a  certificate  of 
compliance  to  that  agency.  If  the  Cost  of 
Living  Council  approves  existing  rules 
of  an  agency,  it  will  issue  a  certificate  of 
compliance  to  that  agency. 

(e)  An  acute  care  hospital  may  place 
in  effect,  in  accordance  with  the  rules  of 
an  agency  to  which  a  certificate  of  com¬ 
pliance  has  been  issued,  any  price  in¬ 
crease  authorized  or  allowed  to  go  into 
effect  under  the  State  program. 

(f)  Except  as  provided  in  paragraphs 

(g)  and  (h)  of  this  section,  actions  taken 
under  the  program  of  an  agency  to  which 
a  certificate  of  compliance  has  been  is¬ 
sued  under  paragraph  (d)  of  this  section 
are  not  subject  to  review  by  the  Cost  of 
Living  Council. 

(g)  Each  agency  to  which  a  certifi¬ 
cate  of  compliance  has  been  issued  under 
paragraph  (d)  of  this  section  shall  also 
agree  to  furnish  periodically  to  the  Cost 
of  Living  Council  such  information  as  the 
Council  may  prescribe  for  the  Council’s 
use  in  determining  whether  the  agency  is 
following  its  adopted  rules  and  whether 
the  purposes  of  the  Economic  Stabiliza¬ 
tion  Program  are  being  served. 

(h)  The  Cost  of  Living  Council  may 
revoke  a  certificate  of  compliance  issued 
under  paragraph  (d)  of  this  section  at 
any  time,  or  take  such  other  action  with 
respect  to  the  certificate  as  it  considers 
appropriate,  if  it  determines  that  the 
rules  to  which  the  certificate  applies  are 
not  being  followed  or  are  not  serving  the 
purposes  of  the  Economic  Stabilization 
Program.  Price  increases  approved  under 
the  State  program  prior  to  such  revoca¬ 
tion  or  other  action  shall  in  no  way  be 
affected  by  such  revocation  or  other 
action. 

(i)  Any  acute  care  hospital  not  sub¬ 
ject  to  a  control  program  certified  under 
this  section  is  subject  to  this  subpart. 

§150.717  Reporting  procedures. 

(a)  Within  120  days  after  the  end  of 
each  fiscal  year,  each  acute  care  hospital 
shall  file  a  completed  Form  CLC-61 
signed  by  the  chief  executive  officer,  the 
administrator  or  the  chief  financial  of¬ 
ficer  with  the  Office  of  Health,  Cost  of 
Living  Council,  2000  M  Street,  NW., 
Washington,  D.C.  20508.  Each  acute  care 
hospital  shall,  upon  request,  furnish  a 
copy  of  the  completed  Form  CLC-61  to 
third  party  payors. 

(b)  Each  acute  care  hospital  which, 
pursuant  to  S  150.713(a)  (2),  is  author¬ 


ized  to  establish  new  charges  for  services 
or  property  resulting  from  a  capital  ex¬ 
penditure  and  to  adjust  its  charges  and 
expenses,  is  required  to  file  the  follow¬ 
ing  information  with  its  annual  report 
for  each  year  prior  to  the  second  full 
fiscal  year  after  the  service  or  property 
was  first  made  available  to  patients: 

(1)  Statement  of  incurred  expenses  at¬ 
tributable  to  the  operating  expenses  di¬ 
rectly  related  to  the  capital  expenditure, 
including  interest  and  depreciation; 

(2)  Statement  of  the  method  of  ap¬ 
plication  of  §  150.709  to  establish  new 
charges  for  services  and  property  to  ob¬ 
tain  the  projected  level  of  revenues  re¬ 
quired  to  finance  the  operating  expenses 
directly  related  to  the  capital  expendi¬ 
ture,  including  interest  and  depreciation. 

§  150.718  Self-monitoring. 

Acute  care  hospitals  are  urged  to  mon¬ 
itor  their  own  compliance  with  the  regu¬ 
lations  of  this  subpart  by  the  quarterly 
preparation  and  review  of  Form  CLC- 
61,  and  in  accordance  with  any  guide¬ 
lines  promulgated  by  the  Council  for  the 
purposes  of  enhancing  initiatives  of  self¬ 
compliance. 

§  150.719  Prohibition. 

No  acute  care  hospital  subject  to  this 
subpart  may  adopt  any  change  in  charg¬ 
ing  practices,  reduction  In  quality  or 
quantity  of  services,  or  any  other  prac¬ 
tice  that  has  the  effect  of  avoiding  com¬ 
pliance  with  any  provision  of  this  title. 

§  150.720  Remedies  for  non-compli¬ 
ance. 

(a)  In  addition  to  any  remedies  pro¬ 
vided  in  Part  155,  if  the  Council  deter¬ 
mines  that: 

(1)  The  limitations  of  charges  con¬ 
tained  in  §  150.705,  §  150.706,  or  §  150.707 
have  been  exceeded  and  no  exception  has 
been  granted,  the  Council  may  order — 

(1)  the  reduction  of  charges  to  com¬ 
pensate  for  those  charges  made  in  excess 
of  the  limitations ;  or 

(ii)  The  reduction  of  charges  to  as¬ 
sure  that  total  charges  will  not  exceed 
the  limitations  contained  in  §  150.705, 
§  150.706,  or  §  150.707;  or 

(iil)  the  refund  to  all  charge  payors 
of  an  amount  equal  to  that  portion  of 
the  excess  allocable  to  charge  paying  pa¬ 
tients  (the  amount  to  be  refunded  or 
credited  to  an  account  shall  be  allocated 
on  a  pro  rata  basis — each  charge  multi¬ 
plied  by  the  percent  of  excess  over  total 
charges) ;  or 

(iv)  any  other  action  which  is  reason¬ 
able  and  appropriate  to  cause  the  remis¬ 
sion  of  such  excess  charges,  or 

(v)  any  combination  of  actions  under 
this  paragraph  (a)  (1)  ; 

(2)  the  limitations  on  total  inpatient 
reimbursed  expenses  contained  in 
§§  150.765  and  150.706  have  been  ex¬ 
ceeded,  and  the  total  inpatient  operating 
expenses  per  admission  have  increased 
over  the  preceding  fiscal  year’s  total  in¬ 
patient  operating  expenses  per  admis¬ 
sion  by  a  percentage  greater  than  the 
percentage  increase  allowable  for  reim¬ 
bursements,  the  Council  may  order — 

(1)  the  amount  of  the  excess  of  total 


inpatient  reimbursed  expenses  to  be 
credited  to  settlements  with  cost  reim- 
bursers  on  a  pro  rata  basis;  or 

(ii)  any  other  action  which  is  reason¬ 
able  and  appropriate  to  cause  the 
restitution  of  such  excess  reimbursed 
expenses. 

(3)  The  limitations  on  prospective 
rate  revenues  contained  in  §§  150.705 
and  150.706,  have  been  exceeded,  and  no 
exception  has  been  granted,  the  Council 
may  order — 

(i)  The  reduction  of  prospective  rate 
payments  to  compensate  for  those  pay¬ 
ments  made  in  excess  of  the  limitations; 
or 

(ii)  The  reduction  of  prospective  rate 
payments  to  assure  that  total  payments 
will  not  exceed  the  limitations  contained 
in  §§  150.705  and  150.706;  or 

(iii)  Any  other  action  which  is  rea¬ 
sonable  and  appropriate  to  cause  the  re¬ 
mission  of  such  excess  prospective  rate 
revenues;  or 

(iv)  Any  combination  of  actions  under 
this  paragraph  (a)  (3) . 

(b)  Except  as  otherwise  provided  in 
this  subpart,  if  an  acute  care  hospital 
determines  that  it  has  exceeded  the 
applicable  limitations  of  §  150.705, 
§  150.706,  or  §  150.707,  unless  an  excep¬ 
tion  request  is  pending,  the  granting  of 
which  would  eliminate  the  violation,  the 
hospital  shall  submit  together  with  its 
annual  report  filed  pursuant  to  §  150.717, 
a  plan  for  achieving  compliance  with 
these  sections  to  the  Office  of  Health, 
Cost  of  Living  Council,  2000  M  Street 
NW.,  Washington,  D.C.  20508.  If  the  hos¬ 
pital  has  such  an  exception  request 
pending  at  the  time  of  filing  the  annual 
report  pursuant  to  §  150.717,  the  compli¬ 
ance  plan  required  by  this  paragraph 
shall  be  filed  with  the  Council  within  20 
days  of  receipt  by  the  hospital  of  a  deci¬ 
sion  and  order  denying  the  exception  re¬ 
quest  or  granting  an  amount  less  than 
that  necessary  to  eliminate  the  viola¬ 
tion.  Such  a  compliance  plan  may  pro¬ 
vide  for  a  reduction  of  charges  or  reim¬ 
bursed  expenses,  a  stipulation  of  no 
charge  or  reimbursed  expense  increases 
for  a  certain  period  of  time,  refunds,  or 
any  other  action  which  is  reasonable  and 
appropriate  to  cause  the  remission  of 
such  excess  charges  or  reimbursed  ex¬ 
penses,  or  a  combination  of  any  of  the 
foregoing.  The  Cost  of  Living  Council 
may  approve  such  a  plan,  order  certain 
changes,  or  order  a  different  plan  of  its 
own  design. 

§  150.721  Communications  with  the 
Cost  of  Living  Council. 

Acute  care  hospitals  should  address 
all  notices  and  requests  made  to  the 
Council  under  this  subpart  to  the  Office 
of  Health,  Cost  of  Living  Council,  2000 
M  Street  NW.,  Washington,  D.C.  20508. 

§  150.722  Savings  and  severability. 

(a)  If  this  subpart  is  held  invalid  with 
respect  to  any  acute  care  hospital.  Sub¬ 
part  O  of  this  part  in  effect  on  Decem¬ 
ber  31.  1973  shall  govern  the  acute  care 
hospital. 

(b)  If  any  provision  of  SS  150.701 
through  150.722  applicable  to  acute  care 
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hospitals  is  held  invalid,  the  other  pro¬ 
visions  of  those  sections  shall  remain  in 
full  force  and  effect. 

Medical  Practitioners  and  Medical 
Laboratories 

§  150.730  Scope  and  applicability. 

(a)  Effective  January  1,  1974,  §§  150.- 
730  through  150.745  apply  to  each  medi¬ 
cal  practitioner  and,  except  for 
§§  150.734(e),  150.735,  and  150.737,  to 
each  medical  laboratory. 

(b)  A  medical  practitioner  or  a  medi¬ 
cal  laboratory  which  is  under  contract 
to  one  or  more  Health  Maintenance  Or¬ 
ganizations  and  which  derives  at  least 
75  percent  of  its  aggregate  annual  reve¬ 
nues  from  services  rendered  to  Health 
Maintenance  Organization  members  pur¬ 
suant  to  a  contract,  is  subject  to  §§  150.- 
748  through  150.764  governing  Health 
Maintenance  Organizations. 

(c)  To  the  extent  that  §§  150.730 
through  150.745  of  this  subpart  may  con¬ 
flict  with  other  provisions  of  this  part, 
§§  150.730  through  150.745  shall  prevail. 

§  150.731  Continued  applicability  of 
existing  regulations. 

Each  medical  practitioner  and  each 
medical  laboratory  is  subject  to  Subpart 
O  of  this  part  through  December  31, 
1973,  and  the  prices  in  effect  on  Decem¬ 
ber  28,  1973  shall  be  deemed  to  be  in 
effect  on  December  31,  1973  for  purposes 
of  forming  the  base  on  which  the  allow¬ 
ances  permitted  in  this  subpart  are  cal¬ 
culated. 

§  150.732  Definitions. 

For  purposes  of  this  subpart  and  in 
addition  to  the  definitions  in  §  150.31: 

"Aggregate  annual  revenues”  means 
the  total  revenues  for  the  fiscal  year  con¬ 
cerned  derived  from  the  provision  of 
all  medical  services  and  properties, 
including — 

(1)  Revenues  from  daily  patient  serv¬ 
ices  (surgery,  laboratory  and  X-ray,  of¬ 
fice  visits,  home  and  hospital  calls,  and 
similar  services) ; 

(2)  Revenues  from  the  sale  of  medi¬ 
cines  and  drugs;  and 

(3)  Revenues  from  other  services, 
sales,  and  activities  directly  related  to  the 
provision  of  health  care. 

“Base  period”  means,  at  the  option  of 
the  medical  practitioner,  any  two  of  that 
practitioner’s  fiscal  years  ending  after 
August  14,  1968,  and  prior  to  a  fiscal  year 
for  which  compliance  is  being  measured. 
However,  a  practitioner  who  was  author¬ 
ized  under  the  provisions  of  6  CFR 
130.110  in  effect  on  August  12,  1973,  to 
include  in  its  base  period  a  fiscal  year 
which  ended  before  August  15,  1968,  may 
continue  to  include  that  fiscal  year  in  its 
base  period. 

“Base  period  revenue  margin”  means 
the  ratio  that  the  base  period  net  reve¬ 
nues  (aggregate  annual  revenues  less 
total  operating  expenses  directly  related 
to  the  provision  of  health  care)  bears  to 
the  base  period  aggregate  annual  reve¬ 
nues,  computed  in  accordance  with  gen¬ 
erally  accepted  accounting  principles 
consistently  applied.  For  the  purpose  of 
this  definition,  revenues  and  operating 


expenses  derived  from  the  provision  of 
health  care  under  a  contract  with  a 
Health  Maintenance  Organization  may 
be  excluded  in  the  computation  of  base 
period  revenue  margin. 

“Class  of  purchasers”  means  a  cate¬ 
gory  or  a  group  of  purchasers  to  which 
a  medical  practitioner  or  medical  labora¬ 
tory  has  charged  a  comparable  price  for 
a  comparable  service  or  property  pursu¬ 
ant  to  a  customary  price  differential 
among  those  groups  or  categories  of 
purchasers. 

“Customary  price”  means  the  price 
which  was  or  would  be  charged  in  a  sub¬ 
stantial  number  of  transactions  to  a  class 
of  purchasers  for  a  service  or  property. 

“Medical  laboratory”  means  a  firm  or 
that  part  of  a  firm  primarily  engaged  in 
providing  professional  analytic  or  diag¬ 
nostic  laboratory  services  to  a  provider 
of  health  care  or  to  a  patient  on  pre¬ 
scription  of  a  medical  practitioner.  For 
purposes  of  this  definition,  the  term  does 
not  include  a  medical  practitioner,  a 
dental  laboratory,  or  a  medical  labora¬ 
tory  owned  or  operated  by  an  acute  care 
hospital  or  a  long  term  care  institution. 

“Medical  practitioner”  means  a  physi¬ 
cian,  surgeon,  osteopathic  physician, 
dentist,  dental  surgeon,  or  podiatrist.  A 
medical  practitioner  may  be  an  indi¬ 
vidual  practicing  alone,  or  a  group  of 
individuals  practicing  together  in  the 
form  of  a  professional  partnership,  as¬ 
sociation,  or  corporation. 

“New  market”  means  a  location  in  a 
Medicare  locality,  as  determined  under 
20  CFR  405.505,  other  than  the  Medicare 
locality  in  which  a  medical  practitioner 
or  medical  laboratory  had  been  providing 
health  care  services  or  property,  or,  with 
the  prior  approval  of  the  Council  by 
exception,  a  different  location  within  the 
same  Medicare  locality. 

“New  service  or  property”  means  a 
service  or  property  which  the  medical 
practitioner  or  medical  laboratory  did 
not  sell  or  lease  in  the  same  or  substan¬ 
tially  similar  form  at  any  time  during 
the  one-year  period  immediately  preced¬ 
ing  the  first  date  on  which  it  is  offered 
for  sale  or  lease.  For  the  purposes  of  this 
definition,  a  change  in  appearance,  ar¬ 
rangement,  combination,  method  or 
technology  of  providing  a  service,  or  cer¬ 
tification  by  a  medical  specialty  board, 
does  not  create  a  new  service  or  property. 

“Price”  means  any  fee  or  charge  for 
the  sale  or  lease  of  any  service  or  prop¬ 
erty,  regardless  of  form. 

“Revenue  margin”  means  the  ratio 
that  net  revenues  ( aggregate  annual 
revenues  less  total  operating  expenses 
directly  related  to  the  provision  of  health 
care)  bears  to  aggregate  annual  revenues 
for  a  fiscal  year,  computed  in  accordance 
with  generally  accepted  accounting  prin¬ 
ciples  consistently  applied.  For  the  pur¬ 
pose  of  this  definition,  revenues  and 
operating  expenses  derived  from  the  pro¬ 
vision  of  health  care  under  a  contract 
with  an  HMO  may  be  excluded  in  the 
computation  of  revenue  margin. 

§  150.733  Prior  commitments. 

(a)  Notwithstanding  any  other  pro¬ 
vision  of  this  subpart,  all  prospective  de¬ 


cisions,  interpretations,  and  exceptions 
authorizing  a  minimum  dollar  increase 
issued  prior  to  January  17,  1974,  to  a 
specific  medical  practitioner  or  medical 
laboratory  covered  under  this  subpart 
remain  in  force. 

(b)  For  purposes  of  calculating  the 
first  year’s  allowances  authorized  under 
this  subpart,  each  medical  practitioner 
and  medical  laboratory  shall  use  no  more 
than  the  unused  portion  of  the  maximum 
authorized  allowable  percentage  price 
increase  available  on  December  28,  1973, 
for  the  two  control  years  under  the  non- 
institutional  providers  of  health  services 
sections  of  Subpart  O  of  this  part.  The 
maximum  authorized  allowable  percent¬ 
age  price  increase  for  purposes  of  this 
paragraph  is  5  percent,  computed  on  an 
aggregate  weighted  basis  in  accordance 
with  the  formula  specified  in  §  150.734 

(d). 

§  150.734  Price  increase  limitations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  with  respect  to  a 
fixed  dollar  amount  charged  under  a 
contract  with  another  health  care  pro- 

.  vider  and  except  for  prices  charges  under 
a  contract  with  a  new  HMO,  a  medical 
practitioner  or  medical  laboratory  may 
not  increase  any  of  its  prices  for  services 
and  property  related  to  the  provision  of 
health  care  in  excess  of  the  following 
limitations: 

(1)  The  customary  prices  for  all  serv¬ 
ices  and  property  may  not  exceed  104 
percent,  computed  on  an  aggregate 
weighted  basis  using  the  immediately 
preceding  calendar  year’s  billings,  of  the 
customary  prices  for  all  services  and 
property  lawfully  in  effect  on  the  last 
day  of  the  immediately  preceding  calen¬ 
dar  year;  and 

(2)  The  price  charged  for  any  service 
or  property  may  not  exceed  110  percent 
of  the  customary  price  lawfully  in  effect 
for  that  service  or  property  on  the  last 
day  of  the  immediately  preceding  calen¬ 
dar  year.  However,  price  increases  need 
not  be  limited  to  amounts  less  than 
$1.00. 

(3)  For  purposes  of  paragraph  (a)  of 
this  section,  a  “price”  in  a  percentage  of 
gross  or  net  revenue  contract  with 
another  health  care  provider  is  the 
amount  determined  by  multiplying  the 
percentage  specified  therein  times  the 
appropriate  unit  price,  i.e.  gross  or  net 
revenue  price,  of  each  service  performed 
or  product  provided. 

(b)  The  fixed  dollar  amount  specified 
in  a  contract  with  another  health  care 
provider  for  a  service  or  property,  other 
than  on  a  fee-for-service  basis  but  in¬ 
cluding  a  maximum  or  minimum  guaran¬ 
tee,  may  not  exceed  106.2  percent  of  the 
dollar  amount  specified  in  the  contract 
for  the  same  service  or  property  in  the 
preceding  contract  year. 

(c)  Notwithstanding  the  limitations  of 
paragraphs  (a)  (1)  and  (b)  of  this  sec¬ 
tion,  any  unused  price  increase  to  which 
a  medical  practitioner  or  medical  labora¬ 
tory  is  lawfully  entitled  (including  those 
accruing  prior  to  the  effective  date  of 
this  regulation)  may  be  accumulated  for 
more  than  one  calendar  year  and  carried 
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forward  for  use  in  a  subsequent  year,  but 
not  compounded. 

(d)  (1)  The  formula  for  determining 
price  increases  computed  on  an  aggre¬ 
gate  weighted  basis  under  paragraph  (a) 

(1)  of  this  section,  herein  referred  to  as 
%AWPI,  is  as  follows: 

%AWPI=  £  100 

where. 

Pi=tho  customary  price  lawfully  in  effect  on  the  last 
day  of  the  immediately  preceding  calendar  year 
for  a  service  or  property. 

JPj*the  highest  customary  price  charged  or  to  be 
charged  during  the  current  calendar  year  for  that 
service  or  property. 

Pi  =  the  actual  gross  billings  during  the  immediately 
preceding  calendar  year  for  that  service  or 
property. 

Bi=the  total  gross  billings  during  the  immediately 
preceding  calendar  year  for  all  services  and 
property. 

2= the  sum  of. 

(2)  If  a  medical  practitioner  or  medi¬ 
cal  laboratory  elects  not  to  increase  a 
price  for  any  service  or  property  over  the 
price  lawfully  in  effect  for  that  service  or 
property  on  the  last  day  of  the  immedi¬ 
ately  preceding  calendar  year  in  excess 
of  that  percentage  increase  authorized 
under  paragraphs  (a)  (1)  and  (c)  of  this 
section,  the  price  increases  may  be  im¬ 
plemented  without  regard  to  the  compu¬ 
tation  of  %AWPI  in  paragraph  (d)  (1)  of 
this  section. 

(3)  At  the  option  of  a  medical  practi¬ 
tioner  or  medical  laboratory,  the  formula 
for  determining  %AWPI  in  paragraph 
(d)  (1)  of  this  section  may  be  restated  as 
follows: 

%  AWPI=T.  %  /Xgj 

where, 

%7=the  highest  percentage  price  increase  for  any 
service  or  property  within  a  group  of  similar  or 
related  services  or  property. 

Oi=the  actual  gross  billings  during  the  immediately 
preceding  calendar  year  for  that  group  of  similar 
or  related  services  and  property. 

(e)  A  dentist  may  increase  the  price 
of  a  dental  item  in  which  gold  or  silver 
is  used,  without  regard  to  paragraphs 

(a)(1)  and  (a)(2)  of  this  section,  to 
reflect  the  actual  increase  since  Novem¬ 
ber  14,  1971,  in  the  cost  of  gold  or  silver 
used  in  that  item  on  a  dollar-for-dollar 
basis,  without  rounding  off.  Any  actual 
decrease  in  the  cost  of  gold  or  silver  used 
in  that  item  shall  likewise  be  reflected, 
dollar-for-dollar,  in  the  price  of  that 
item. 

§  150.735  Revenue  margin  limitation. 

(a)  In  addition  to  the  limitations  set 
forth  in  §  150.734,  if  a  medical  practition¬ 
er  increases  any  price,  except  for  a  price 
charged  under  a  contract  with  a  Health 
Maintenance  Organization,  as  defined  in 
S  150.750,  over  the  price  lawfully  in  effect 
on  the  last  day  of  the  immediately  pre¬ 
ceding  fiscal  year,  his  revenue  margin 
may  not  exceed  his  base  period  revenue 
margin  during — 

(1)  that  fiscal  year,  if  the  price  is  in¬ 
creased  during  the  first  fiscal  quarter,  or 

(2)  that  fiscal  year  and  the  succeeding 
fiscal  year,  if  the  price  is  increased  subse¬ 
quent  to  the  first  fiscal  quarter. 

(b)  If  a  medical  practitioner  has  in¬ 
corporated  or  has  abandoned  its  corpo¬ 
rate  status  during  or  subsequent  to  the 


base  period,  the  medical  practitioner 
shall  determine  its  revenue  margin  and 
base  period  revenue  margin  under  para¬ 
graph  (a)  of  this  section  by  excluding 
from  operating  expenses  for  each  year  of 
incorporation  all  amounts  of  salary  and 
the  amount  of  deferred  compensation  in 
excess  of  the  amount  permitted  to  be 
deferred  under  the  self-employed  retire¬ 
ment  plan  (the  Keogh  Plan) ,  authorized 
by  26  U.S.C.  401,  for  any  individual  med¬ 
ical  practitioner  who  is  an  owner-em¬ 
ployee  as  defined  at  26  U.S.C.  401(c)  (3) . 

(c)  If  a  medical  practitioner  is  a  pro¬ 
fessional  partnership,  the  partnership 
shall  determine  its  revenue  margin  and 
base  period  revenue  margin  under  para¬ 
graph  (a)  of  this  section  by  excluding 
from  operating  expenses  any  salaries 
paid  to  employees  who  are  medical  prac¬ 
titioners.  For  purposes  of  this  paragraph 
employees  who  are  medical  practitioners 
shall  include  only  those  earning  more 
than  50  percent  of  their  medical  prac¬ 
tice  income  from  the  partnership. 

§  150.736  New  service*  or  property. 

(a)  The  price  for  a  new  service  or 
property  or  for  a  service  or  property  be¬ 
ing  provided  in  a  new  market  shall  be 
determined  as  follows: 

(1)  The  price  of  the  service  or  prop¬ 
erty  shall  be  the  customary  price  charged 
by  a  substantial  number  of  other  com¬ 
parable  medical  practitioners  or  medical 
laboratories  providing  a  comparable 
health  care  service  or  property  in  the 
same  marketing  area;  or 

(2)  If  comparable  health  care  services 
or  property  are  not  provided  by  other 
comparable  medical  practitioners  or 
medical  laboratories,  then  the  medical 
practitioner  or  medical  laboratory  may 
use  any  other  pricing  practice  commonly 
used  by  other  comparable  medical  prac¬ 
titioners  or  medical  laboratories  engaged 
in  comparable  medical  practice  in  the 
same  marketing  area. 

(b)  A  medical  practitioner  or  medical 
laboratory  may  use  the  special  pricing 
rules  of  this  section  at  any  time  within 
twelve  months  after  the  service  or  prop¬ 
erty  described  in  paragraph  (a)  was  first 
made  available  to  patients.  A  medical 
practitioner  or  medical  laboratory  may 
not  raise  its  charges  for  such  a  service 
or  property  when  more  than  twelve 
months  have  elapsed  since  the  service  or 
property'  was  first  made  available  to 
patients. 

(c)  The  Council  may  modify,  defer, 
suspend  or  disapprove  any  charges  imple¬ 
mented  pursuant  to  this  section  if  the 
Council  finds  that  such  charges  are  in¬ 
consistent  with  the  rules  of  this  subpart 
or  unreasonably  inconsistent  with  the 
goals  of  the  Economic  Stabilization  Pro¬ 
gram. 

§  150.737  Croup  practice. 

(a)  The  price  with  respect  to  the  fur¬ 
nishing  of  a  service  or  property  when  one 
medical  practitioner  joins  or  forms  a 
group  with  another  medical  practitioner 
or  practitioners  shall  be — 

(1)  The  price  previously  in  effect  for 
each  of  the  medical  practitioners;  or 

(2)  The  highest  price  at  or  above 


which  all  medical  practitioners  to  be  in 
the  group  charged  for  the  service  or 
property  in  at  least  25  percent  of  their 
transactions  within  the  same  market 
with  the  same  class  of  purchasers  during 
the  immediately  preceding  calendar  year. 

(b)  The  revenue  margin  and  base 
period  revenue  margin,  when  one  medical 
practitioner  joins  or  forms  a  group  with 
another  medical  practitioner  or  practi¬ 
tioners,  shall  be  combined  and  recon¬ 
ciled  consistent  with  generally  accepted 
accounting  principles. 

§  150.738  Price  schedules. 

Each  medical  practitioner  and  medical 
laboratory  shall  maintain  at  each  facility 
a  schedule  showing  the  customary  prices 
in  effect  on  December  31,  1973,  for  each 
class  of  purchasers  for  services  or  prop¬ 
erty  which  comprise  90  percent  of  aggre¬ 
gate  annual  revenues,  each  subsequent 
change  (if  any)  in  the  price  of  these 
services  or  property,  and  the  date  the 
change  of  price  was  made.  If  price  in¬ 
creases  are  computed  on  an  aggregate 
weighted  basis  under  §  150.734(d)  (1)  or 

(3) ,  the  weights  for  each  service  or  prop¬ 
erty  or  group  of  related  services  or  prop¬ 
erty  whose  prices  are  increased  shall  also 
be  shown  on  the  schedule.  The  sched¬ 
ule  shall  be  made  available  for  public 
inspection,  and  a  copy  shall  promptly  be 
furnished  or  mailed  to  any  third  party 
payor  or  Cost  of  Living  Council  repre¬ 
sentative  upon  request.  Each  practitioner 
and  medical  laboratory  shall  post  a  con¬ 
spicuous  and  easily  readable  sign  in  each 
facility  stating  the  availability  and  loca¬ 
tion  of  the  schedule.  No  price  increase 
may  be  implemented  before  the  increase 
has  been  entered  on  the  schedule  as  re¬ 
quired  by  this  section. 

§  150.739  Exceptions. 

(a)  Unless  a  medical  practitioner  or 
medical  laboratory  has  requested  and 
received  an  exception  from  the  Cost  of 
Living  Council  for  the  purpose  of  pre¬ 
venting  or  correcting  a  serious  hardship 
or  gross  inequity,  the  medical  practi¬ 
tioner  or  medical  laboratory  shall  not 
implement  a  price  increase  in  excess  of 
the  limitations  set  forth  in  these  sec¬ 
tions  and  the  medical  practitioner  shall 
not  exceed  the  revenue  margin  limita¬ 
tion  set  forth  in  §  150.735.  Subject  to  the 
general  requirements  relating  to  excep¬ 
tions  imposed  by  Part  155  of  this  chapter, 
the  Council  shall  consider  all  relevant 
factors  in  reviewing  an  exception  request 
such  as: 

(1)  For  the  revenue  margin  limita¬ 
tion — 

(1)  whether  the  base  period  is  substan¬ 
tially  unrepresentative  of  the  petitioner’s 
current  practice; 

(ii)  whether  a  demonstrably  signifi¬ 
cant  increase  in  the  amount  of  medical 
care  has  been  delivered  (including  as  one 
measurement,  the  additional  total  hours 
worked) ;  or 

(iii)  whether  effective  cost  contain¬ 
ment  initiatives  have  been  undertaken 
by  the  medical  practitioner. 

(2)  For  the  price  increase  limita¬ 
tions — 

(i)  whether  the  prices  lawfully  in  ef¬ 
fect  prior  to  the  effective  date  of  these 
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regulations  are  substantially  unrepre¬ 
sentative  of  the  petitioner’s  current  prac¬ 
tice; 

(ii)  whether  a  significant  imbalance 
exists  between  the  costs  and  a  price 
charged  for  a  specific  service  or  property; 

(iii)  whether  the  medical  practitioner 
is  contemplating  a  move  to  an  under¬ 
served  area  where  medical  care  is  badly 
needed. 

(b)  In  the  absence  of  the  factors 
enumerated  in  paragraph  (a)  (2)  of  this 
section,  it  shall  be  presumed  that  the  pe¬ 
titioner’s  revenue  margin  must  not  be  in¬ 
creasing  before  factors  such  as  the  fol¬ 
lowing  are  considered  for  an  exception 
request  for  the  price  increase  limitations: 

(1)  Substantial  government  mandated 
cost  increases; 

(2)  Cost  increases  related  to  substan¬ 
tial  and  significant  improvements  in  the 
quality  of  service  or  property  already 
provided; 

(3)  Current  operating  revenues  in¬ 
adequate  to  meet  current  operating 
expenses; 

(4)  Significant  change  in  amount  of 
bad  debts;  or 

(5)  Increased  expenses  incurred  by 
reason  of  wage  and  salary  increases  that 
are  exempt  under  the  provisions  of 
§  152.32  of  this  chapter,  or  below  mini¬ 
mum  wage  rates  imposed  by  Federal  or 
State  statutes  of  general  application. 

(c)  Requests  for  exception  submitted 
by  a  medical  practitioner  or  medical 
laboratory  may  be  considered  to  have 
been  provisionally  approved  sixty  days 
after  the  date  of  filing  of  the  request 
with  the  Council.  The  Council  shall  in¬ 
form  the  medical  practitioner  or  medical 
laboratory  promptly  by  written  notice  of 
the  date  of  filing  and  the  docket  number 
of  the  request  for  exception.  During  the 
60-day  period,  the  Council  may  issue  a 
suspense  notice  which  shall  have  the  ef¬ 
fect  of  preventing  the  unexpired  portion 
of  the  60-day  period  from  continuing  to 
run  if  the  documents  submitted  by  the 
medical  practitioner  or  medical  labora¬ 
tory  are  incomplete  or  erroneous.  In  any 
case  in  which  the  Cost  of  Living  Council 
issues  a  suspense  notice  and  requests 
additional  or  corrected  information 
from  the  medical  practitioner  or  medi¬ 
cal  laboratory,  the  60-day  period  shall 
resume  running  only  after  the  Council 
has  informed  the  medical  practitioner  or 
medical  laboratory  that  the  information 
has  been  received  and  accepted.  The 
price  increases  made  under  the  author¬ 
ity  of  this  section  shall  be  applied  only 
to  services  or  property  provided  to  pa¬ 
tients  by  the  medical  practitioner  or 
medical  laboratory  after  the  60-day 
period  has  expired.  If  after  implementa¬ 
tion  of  an  increase  pursuant  to  the  ex¬ 
piration  of  the  60-day  period,  the  Coun¬ 
cil  finds  that  the  increase  is  inconsistent 
with  the  rules  of  this  subpart  or  unrea¬ 
sonably  inconsistent  with  the  goals  of 
the  Economic  Stabilization  Program,  it 
may  issue  an  order  modifying,  deferring, 
suspending  or  disapproving  the  increase. 
In  such  an  instance,  if  the  exception  re¬ 
quest  had  been  submitted  in  good  faith, 
the  medical  practitioner  or  medical  la¬ 


boratory  shall  not  be  required  to  refund 
any  monies  received,  or  to  reduce  reim¬ 
bursements  otherwise  allowable  from  the 
last  day  of  the  60-day  period  through  the 
date  of  the  Council’s  determination  of 
the  request;  nor  shall  the  medical  prac¬ 
titioner  or  medical  laboratory  be  subject 
to  any  criminal  fine  or  civil  penalty  on 
account  of  the  Increase  implemented  on 
the  basis  of  provisional  approval  granted 
pursuant  to  the  operation  of  this  section. 

§  150.740  Prohibition. 

No  medical  practitioner  or  medical 
laboratory  subject  to  this  subpart  may 
adopt  any  change  in  charging  practices, 
reduction  in  quality  or  quantity  of  serv¬ 
ices,  or  any  other  practice  that  has  the 
effect  of  avoiding  compliance  with  any 
provision  of  this  title. 

§  150.741  Remedies  for  non-compli¬ 
ance. 

(a)  In  accordance  with  Subpart  E  of 
Part  155  of  this  chapter,  and  in  addition 
to  any  remedies  provided  therein,  if  the 
Council  determines  that  either  the  reve¬ 
nue  margin  limitation  contained  in  §  150. 
735  or  the  price  increase  limitations  con¬ 
tained  in  S  150.734  have  been  exceeded, 
and  no  exception  has  been  granted,  the 
Council  may  order — 

(1)  the  reduction  of  prices  to  com¬ 
pensate  for  the  amount  by  which  the 
limitations  were  exceeded;  or 

(2)  the  reduction  of  prices  to  assure 
that  the  medical  practitioner  is  in  com¬ 
pliance;  or 

(3)  the  refund  of  an  aggregate  amount 
equal  to  the  amount  by  which  the  limita¬ 
tions  were  exceeded  (the  amount  to  be 
refunded  or  credited  to  an  account  shall 
be  allocated  on  a  pro  rata  basis) ;  or 

(4)  any  other  action  which  is  reason¬ 
able  and  appropriate  to  cause  the  re¬ 
mission  of  such  excess  prices ;  or 

(5)  any  combination  of  actions  under 
paragraphs  (a)  (1),  (2),  (3),  or  (4)  of 
this  section. 

(b)  If  a  medical  practitioner  has  ex¬ 
ceeded  the  revenue  margin  limitation 
under  §  150.735  or  a  medical  practitioner 
or  medical  laboratory  has  exceeded  any 
price  increase  limitation  under  §  150.734, 
the  medical  practitioner  or  medical 
laboratory  shall  submit  a  plan  for 
achieving  compliance  with  these  sections 
to  the  Office  of  Health,  Cost  of  Living 
Council,  2000  M  Street  N.W.,  Washing¬ 
ton,  D.C.  20508.  Such  a  compliance  plan 
may  provide  for  a  reduction  of  prices,  a 
stipulation  of  no  price  increases  for  a 
certain  period  of  time,  the  refund  of 
revenues,  or  any  other  action  which  is 
reasonable  and  appropriate  to  cause  the 
remission  of  such  excess  prices,  or  a  com¬ 
bination  of  any  of  the  foregoing.  The 
Cost  of  Living  Council  may  approve  such 
a  plan,  order  certain  changes,  or  order 
a  different  plan  of  its  own  design. 

§  150.742  Communications  with  the 
Cost  of  Living  Council. 

Medical  practitioners  and  medical 
laboratories  should  address  all  notices 
and  requests  made  to  the  Council  under 
this  subpart  to  the  Office  of  Health,  Cost 


of  Living  Council,  2000  M  Street,  N.W., 
Washington,  D.C.  20508. 

§  150.743  Reporting  procedures. 

Medical  practitioners  and  medical 
laboratories  are  encouraged  to  make 
their  computations  and  monitor  compli¬ 
ance  with  §§  150.734  and  150.735  of  this 
part  on  Form  CLC-81.  Each  medical 
practitioner  and  medical  laboratory  shall 
file  a  completed  Form  CLC-81  with  the 
Office  of  Health,  Cost  of  Living  Council, 
2000  M  Street,  N.W.,  Washington,  D.C. 
20508  within  30  days  of  a  request  there¬ 
for  by  the  Cost  of  Living  Council.  The 
completed  Form  CLC-81  must  be  signed 
by  the  medical  practitioner,  a  desig¬ 
nated  partner,  the  chief  executive  officer, 
the  administrator,  or  the  chief  financial 
officer,  and  submitted  together  with  such 
additional  data  as  the  Council  may 
request. 

§  150.744  Retention  and  availability  of 
records. 

(a)  Each  medical  practitioner  and 
medical  laboratory  subject  to  this  sub¬ 
part  shall  maintain  such  records  as  are 
sufficient  to  establish  the  compliance 
status  of  the  practitioner  or  laboratory 
with  respect  to  this  title. 

(b)  Records  required  to  be  maintained 
under  paragraph  (a)  of  this  section  shall 
be  made  available  for  inspection  at  any 
time  upon  the  request  of  an  officer  or  em¬ 
ployee  of  the  Council  or  of  any  other  per¬ 
son  authorized  to  represent  the  Council. 

(c)  Each  medical  practitioner  or 
medical  laboratory  required  to  maintain 
records  under  this  section  shall  retain 
such  records  for  at  least  3  years  after 
the  last  day  of  the  fiscal  year  in  which 
the  transactions  or  other  events  recorded 
in  such  records  occurred  or  the  property 
was  acquired  by  that  practitioner  or 
laboratory. 

§  150.745  Savings  and  severability. 

(a)  If  this  subpart  is  held  invalid  with 
respect  to  any  medical  practitioner  or 
medical  laboratory,  Subpart  O  of  this 
part  in  effect  prior  to  the  effective  date 
of  Subpart  R  shall  govern  the  medical 
practitioner  or  medical  laboratory. 

(b)  If  any  provision  of  §§  150.730 
through  150.745  applicable  to  medical 
practitioners  and  medical  laboratories  is 
held  invalid,  the  other  provisions  of 
those  sections  shall  remain  in  full  force 
and  effect. 

Health  Maintenance  Organizations 

(HMOs)  and  Health  Maintenance  Or¬ 
ganization  Providers  of  Health  Care 

§  150.748  Scope  and  applicability. 

Effective  January  1,  1974,  §§  150.748 
through  150.764  apply  to  each  Health 
Maintenance  Organization  (HMO)  and 
each  HMO  provider  of  health  care  that  is 
a  medical  practitioner  or  a  medical  lab¬ 
oratory.  Sections  150.748  through  150.764 
apply  to  each  HMO  provider  of  health 
care  that  is  an  acute  care  hospital  or 
long  term  care  institution  beginning  with 
the  effective  date  of  these  rules  for  acute 
care  hospitals  and  long  term  care  institu¬ 
tions  as  established  in  §§  150.701  and 
150.769  of  this  subpart. 


FEDERAL  REGISTER,  VOL  39,  NO.  60— WEDNESDAY,  MARCH  27,  1974 


RULES  AND  REGULATIONS 


11391 


§  150.749  Continued  applicability  of 
existing  regulations. 

Except  as  otherwise  provided  in  §  150.- 
748,  each  HMO  provider  of  health  care 
whose  current  fiscal  year  begins  prior  to 
January  1,  1974  is  subject  to  Subpart  O 
of  this  part  in  effect  on  December  31, 
1973,  until  the  completion  of  its  current 
fiscal  year. 

§  150.730  Definitions. 

For  purposes  of  this  subpart  and  in 
addition  to  the  definitions  in  §  150.31: 

“Health  maintenance  organization’’ 
(HMO)  means  a  private  or  public  organi-. 
zation  which  provides,  either  directly  or 
indirectly  through  arrangements  with 
others,  reasonably  comprehensive  health 
care  services  to  HMO  members  primarily 
on  a  per  capita  pre-payment  basis,  and 
which  requires  that  a  medical  practi¬ 
tioner  or  group  of  medical  practitioners 
who  are  under  contract  with  an  HMO 
share  in  the  financial  risk  for  the  provi¬ 
sion  of  health  care  services,  and  that 
members  served  are  brbadly  representa¬ 
tive  of  the  general  population.  If  an  HMO 
operates  in  more  than  one  geographical 
region,  then  for  the  purposes  of  this  defi¬ 
nition,  the  HMO  may  elect  to  treat  each 
region  as  a  separate  HMO. 

“HMO  member”  means  a  person  en¬ 
titled  to  the  provision  of  health  care  by 
virtue  of  a  prepaid  contract  or  for  stipu¬ 
lated  consideration  with  an  HMO. 

“HMO  provider  of  health  care”  means: 

( 1 )  An  acute  care  hospital  which  owns 
or  operates  an  HMO  or  which  is  owned 
or  operated  by  or  is  under  contract  to  an 
HMO,  and  which  derives  at  least  75  per¬ 
cent  of  its  total  inpatient  operating 
charges  from  services  rendered  to  HMO 
members: 

(2)  A  medical  practitioner  or  a  medi¬ 
cal  laboratory  which  is  under  contract 
to  an  HMO  and  which  derives  at  least  75 
percent  of  its  aggregate  annual  revenues 
from  services  rendered  to  HMO  mem¬ 
bers:  or 

(3)  A  long  term  care  institution  which 
owns  or  operates  an  HMO  or  which  is 
owned  or  operated  by  or  under  contract 
to  an  HMO  and  which  derives  at  least  75 
percent  of  its  realized  revenues  from 
services  rendered  to  HMO  members. 

“New  HMO”  means  an  HMO  that  has 
been  providing  health  care  pursuant  to 
a  contract  for  prepaid  services  for  less 
than  four  years  and  has  fewer  than 
HMO  35,000  members  at  the  end  of  the 
last  completed  fiscal  year. 

“Prenotifier”  means  an  HMO  that  had 
more  than  60,000  HMO  members  at  any 
time  during  the  calendar  year  preceding 
the  effective  date  of  a  proposed  rate  in¬ 
crease. 

“Rate”  means  a  unit  charge  which 
produces  a  premium  amount  to  be 
charged  or  paid  for  the  providing  of 
health  care  through  an  HMO,  calculated 
in  accordance  with  a  ratemaking  prac¬ 
tice  or  formula,  or  developed  under  a 
classification  system. 

“Rate  increase”  means  any  increase  in 
the  premium  or  co-payments,  a  restric¬ 
tion  in  coverage,  an  increase  in  a  de¬ 
ductible  level,  or  any  similar  reduction 


in  benefits  to  HMO  members  without  a 
corresponding  reduction  in  rates. 

“State  regulatory  agency”  means  any 
commission,  board  or  other  legal  instru¬ 
mentality  of  the  State  or  District  of  Co¬ 
lumbia  that  has  jurisdiction  over  rates  or 
practices  of  HMOs  in  the  State  or  the 
District  of  Columbia. 

§  150.751  Prior  commitments. 

(a>  Except  as  provided  in  paragraph 
(b),  all  interpretations,  and  decisions  or 
exceptions  having  prospective  effect,  is¬ 
sued  under  the  Economic  Stabilization 
Act  prior  to  January  17,  1974,  to  Health 
Maintenance  Organizations  or  HMO  pro¬ 
viders  of  health  care  covered  under  this 
subpart  remain  in  force. 

(b>  This  section  shall  not  apply  to  any 
exception  issued  under  Subpart  O  of  this 
part  authorizing  a  dollar  increase  to  any 
HMO  provider  of  health  care  that  is  sub¬ 
ject  to  Subpart  R  of  this  part  pursuant  to 
§  150.701  or  §  150.769. 

(c  <  Each  HMO  provider  of  health  care 
that  is  an  acute  care  hospital  may  an¬ 
nualize  the  charge  increases  and  charges 
for  new  services  allowed  and  imple¬ 
mented  under  Subpart  O  of  this  part  in 
effect  on  the  last  day  of  the  hospital's  last 
fiscal  year  under  Subpart  O  of  this  part, 
for  purposes  of  calculating  the  base  on 
which  allowances  are  authorized  under 
this  subpart. 

<d>  Each  HMO  provider  of  health  care 
that  is  a  medical  practitioner  or  a  medi¬ 
cal  laboratory  may  add  to  the  first  year's 
allowances  authorized  under  this  subpart 
no  more  than  the  unused  portion  of  the 
maximum  authorized  allowable  percent¬ 
age  price  increase  available  on  Decem¬ 
ber  28.  1973,  for  the  two  control  years 
under  the  noninstitutional  providers  of 
health  services  sections  of  Subpart  O  of 
this  part.  The  maximum  authorized  al¬ 
lowable  percentage  price  increase  for  pur¬ 
poses  of  this  paragraph  is  5  percent,  com¬ 
puted  on  an  aggregate  weighted  basis. 

(e>  For  purposes  of  calculating  the 
base  on  which  allowances  are  authorized 
under  this  subpart,  each  HMO  provider 
of  health  care  that  is  a  long  term  care 
institution  may  use  the  average  per  diem 
charges  lawfully  in  effect  for  each  class 
of  purchasers  and  level  of  care  on  the 
last  day  of  the  institution’s  last  fiscal 
year  under  Subpart  O  of  this  part  and, 
for  each  class  of  purchasers  and  level  of 
care  for  which  the  institution  is  paid 
under  a  cost  reimbursement  arrange¬ 
ment,  the  total  authorized  cost  reim¬ 
bursements  expressed  on  a  per  diem  basis 
determined  for  the  institution’s  last  fiscal 
year  under  Subpart  O  of  this  part. 

§  1 50.752  Criteria  for  rate  increases. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  rate  in¬ 
crease  put  into  effect  by  an  HMO  after 
December  31,  1973,  which  would  increase 
the  rate  above  the  level  in  effect  on  that 
date,  must  be  consistent  with  the  follow¬ 
ing  criteria: 

(1)  Actual  costs  may  be  used  in  the 
customary  manner  in  the  ratemaking 
process. 

(2)  Factors  in  the  ratemaking  process 
or  in  the  actual  determination  of  the 


final  rate  that  relate  to  or  reflect  changes 
in  claim  frequency,  occurrence  or  utiliza¬ 
tion,  or  similar  changed  conditions  of 
risk  may  be  used  in  accordance  with  cus¬ 
tomary  practice  provided  such  factors  are 
supported  statistically. 

(3)  Administrative  expenses  may  be 
loaded  on  an  actual  cost  basis,  if  statis¬ 
tically  supported.  If  factors  for  adminis¬ 
trative  expenses  are  loaded  as  a  percent¬ 
age  of  the  rate,  they  must  be  limited  to 
a  maximum  of  a  5  percent  increase  in 
the  dollar  amount  represented  by  the 
loading. 

(4)  Any  profit  portion  of  the  rate, 
whether  loaded  as  a  percentage  of  the 
rate  or  a  dollar  amount  per  contract, 
must  be  limited  to  a  2.5  percent  increase 
in  the  dollar  amount  represented  by  the 
loading  for  the  profit  that  was  used  in  the 
prior  rate.  For  purposes  of  this  section, 
any  portion  of  the  rate  which  is  classi¬ 
fied  as  a  contribution  to  reserve,  contin¬ 
gency  reserve  or  similar  element  where  a 
profit  as  such  is  not  a  part  of  the  rate¬ 
making  process,  shall  be  treated  as  the 
profit  provision. 

( 5  >  Factors  in  the  ratemaking  process 
anticipating  costs  or  price  increases  may 
be  used,  if  statistically  supported,  in  ac¬ 
cordance  with  the  customary  practice  in 
the  ratemaking  process,  subject  to  the 
following  restrictions : 

(i)  For  that  portion  of  the  factor  that 
represents  the  provision  of  inpatient  care 
in  an  acute  care  hospital,  if  the  contract 
between  the  HMO  and  the  acute  care 
hospital  is  on  a  percentage  of  charge  or 
fixed  charge  per  admission  basis,  the  in¬ 
crease  is  limited  to  7.5  percent  per  admis¬ 
sion  per  year;  if  the  contract  is  on  a  per 
diem  or  charge  basis,  it  shall  be  recom¬ 
puted  on  a  per  admission  basis  and  sub¬ 
ject  to  the  per  admission  contract  limita¬ 
tion:  if  the  contract  is  on  a  fixed  dollar 
amount  or  per  capita  basis,  the  increase 
is  limited  to  9  percent  per  fixed  dollar 
amount  or  per  capita  per  year;  or  if  the 
acute  care  hospital  owns  or  operates  an 
HMO  or  is  owned  or  operated  by  the 
HMO.  the  increase  is  limited  to  9  per¬ 
cent  of  its  inpatient  operating  expenses 
per  year. 

(ii)  For  that  portion  of  the  factor  that 
represents  the  provision  of  outpatient 
care  in  an  acute  care  hospital  or  long 
term  care  institution,  if  the  contract  is 
on  a  charge  per  procedure  basis,  the  in¬ 
crease  is  limited  to  6  percent  per  proce¬ 
dure  per  year:  or  if  the  contract  is  on  a 
fixed  dollar  amount  or  per  capita  basis, 
the  increase  is  limited  to  9  percent  per 
year. 

(iii)  For  that  portion  of  the  factor  that 
represents  the  provision  of  health  care 
by  a  medical  practitioner  or  medical  lab¬ 
oratory,  if  the  contract  is  on  a  fee-for- 
service  or  a  percentage'  of  gross  or  net 
revenue  basis,  the  increase  is  limited  to 
4  percent  per  charge  per  year;  or  if  the 
contract  is  on  a  fixed  dollar  amount  or 
per  capita  basis,  the  increase  is  limited 
to  6.2  percent  per  year.  For  purposes  of 
the  preceding  sentence,  a  “charge”  in  a 
percentage  of  gross  or  net  revenue  con¬ 
tract  is  the  amount  determined  by  multi¬ 
plying  the  percentage  specified  therein 
times  the  appropriate  unit  charge,  i.e., 
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gross  or  net  revenue  charge,  of  each  serv¬ 
ice  performed  or  product  provided. 

(iv)  For  that  portion  of  the  factor  that 
represents  the  provision  of  inpatient  care 
by  a  long  term  care  institution,  the  in¬ 
crease  is  limited  to  6.5  percent  in  aver¬ 
age  realized  revenues  per  diem  per  year. 

(b)  Increases  in  charges  by  an  HMO 
for  services  and  property  not  covered  by 
a  rate  are  not  subject  to  any  limitations 
as  long  as  the  anticipated  revenues  from 
such  sources  are  offset  against  the  rate 
that  otherwise  would  be  permissible. 

(c)  A  new  HMO  is  not  subject  to  the 
limitations  set  forth  in  this  section. 

§  150.753  Change  in  rateniaking  for¬ 
mula. 

No  HMO  may  change  a  ratemaking 
formula,  procedure  or  technique,  or  other 
element  in  the  ratemaking  process  un¬ 
less — 

(a)  the  change  will  not  result  in  an 
overall  rate  increase;  or 

(b)  the  change  is  necessitated  by  leg¬ 
islation  or  regulation  promulgated  in  a 
particular  jurisdiction;  or 

(c)  written  approval  has  been  granted 
by  the  Cost  of  Living  Council. 

§  150.754  Prenotification. 

Each  prenotifier  shall  file  a  written 
notice  on  Form  CLC-27  with  the  Cost  of 
Living  Council  and  the  appropriate  State 
regulatory  agency  of  the  State  to  which 
the  rate  increase  is  applicable  or  the 
State  regulatory  agency  of  the  HMO's 
domicile  when  a  rate  increase  is  pro¬ 
posed  for  use  in  more  than  one  State,  of 
each  proposed  rate  increase  in  excess  of 
5  percent  which  affects  $500,000  or  more 
of  its  annual  revenues  under  the  existing 
rate.  Each  HMO  submitting  a  notice 
under  this  section  shall  certify  to  the 
Cost  of  Living  Council  and  the  State 
regulatory  agency  that  the  proposed  rate 
Increase  conforms  to  the  requirements  of 
§§  150.752  and  150.753.  The  certification 
must  be  signed  by  the  chief  executive  of¬ 
ficer  of  the  prenotifier  or  by  an  individ¬ 
ual  to  whom  he  has  delegated  that  au¬ 
thority.  A  copy  of  the  delegation  must  be 
filed  with  the  Cost  of  Living  Council. 

§  150.755  Certification  by  Stale  regula¬ 
tory  agency. 

A  State  regulatory  agency  may  agree, 
in  writing,  with  the  Cost  of  Living  Coun¬ 
cil  to  certify  that  the  rate  increases  of 
which  it  has  received  prenotification 
under  §  150.754  are  or  are  not  in  com¬ 
pliance  with  §§  150.752  and  150.753.  Each 
agency  entering  into  such  agreement 
with  the  Cost  of  Living  Council  shall 
furnish  its  certification  to  the  Council 
( with  a  copy  to  the  HMO)  within  20  days 
after  it  receives  the  notice.  A  certification 
by  an  agency  under  this  section  is  prima 
facie  evidence  that  the  proposed  rate  in¬ 
crease  is  or  is  not  in  compliance  with 
§§  150.752  and  150.753. 

§  150.756  Self-certification. 

Whenever  a  prenotifier  cannot  obtain 
a  certification  of  a  rate  increase  from  a 
State  regulatory  agency  in  accordance 
with  §  150.755  because: 

(a)  There  is  no  State  regulatory 
agency; 


(b)  The  State  regulatory  agency  con¬ 
cerned  has  not  agreed  to  furnish  certifi¬ 
cation  under  that  section;  or 

(c)  The  State  regulatory  agency  did 
not  act  upon  the  filing  within  the  period 
required  under  §  150.755,  the  prenotifier 
shall  immediately  notify  the  Cost  of  Liv¬ 
ing  Council  that  it  cannot  obtain  the  cer¬ 
tification  and  may  request  the  Council  to 
act  upon  the  certification  filed  with  it 
under  §  150.754. 

§  150.757  Federal  employees  health 
benefits  law. 

The  Cost  of  Living  Council  designates 
the  U.S.  Civil  Service  Commission  to  act 
as  certifying  agent  for  contracts  of 
HMOs  under  the  Federal  Employees 
Health  Benefits  Law  (5  U.S.C.,  Chapter 
89).  Each  prenotifier  that  proposes  to 
increase  rates  under  a  Federal  Em¬ 
ployees  Health  Benefits  contract  by  more 
than  5  percent  shall  file  notice  thereof 
with  the  Cost  of  Living  Council  and  the 
Civil  Service  Commission.  The  Civil 
Service  Commission  shall,  with  respect 
to  each  such  proposed  increase,  certify 
to  the  Cost  of  Living  Council  that  the  in¬ 
crease  is  or  is  not  in  compliance  with 
§  150.752  and  that  certification  is  prima 
facie  evidence  of  compliance  or  noncom¬ 
pliance.  A  rate  certified  by  the  Civil 
Service  Commission  as  being  in  compli¬ 
ance  may  go  into  effect  on  any  date, 
specified  by  that  Commission,  that  is  at 
least  10  days  after  the  date  of  the  cer¬ 
tification,  and  at  least  30  days  after  the 
date  of  prenotification. 

§  150.758  Cost  of  Living  Council  ac¬ 
tions. 

(a)  With  respect  to  any  rate  increase 
certified  by  a  State  regulatory  agency 
under  §  150.755,  or  self-certified  by  a 
prenotifier,  the  Cost  of  Living  Council 
may,  within  30  days  after  the  State 
regulatory  agency  received  the  prenoti¬ 
fication,  or  within  30  days  after  the  Cost 
of  Living  Council  receives  the  prenotifi¬ 
cation  under  §  150.754,  take  one  or  more 
of  the  following  actions : 

(1)  Require  the  HMO  to  furnish  addi¬ 
tional  information  regarding  the  in¬ 
crease. 

(2)  Delay  the  effective  date  of  the  in¬ 
crease  pending  further  Council  action. 

(3)  Suspend  all  or  part  of  the  effect 
of  the  increase,  pending  further  action 
by  the  Cost  of  Living  Council  or  by  the 
State  regulatory  agency. 

(4)  Limit,  refuse,  rescind,  reduce,  or 
modify  the  increase. 

(b)  If  the  Cost  of  living  Council  does 
not  act  upon  a  request  under  this  section 
before  the  end  of  the  thirtieth  day  as 
described  above,  the  increase  may  go 
into  effect.  However,  in  any  case  in  which 
that  period  would  otherwise  end  on  a 
Saturday,  Sunday,  or  Federal  holiday,  it 
will  end  at  the  close  of  the  next  succeed¬ 
ing  workday.  However,  if  after  imple¬ 
mentation  of  the  rate  increase  the  Coun¬ 
cil  finds  that  the  increase  is  inconsistent 
with  the  rules  of  this  subpart  or  un¬ 
reasonably  inconsistent  with  the  goals  of 
the  Economic  Stabilization  Program,  it 
may  issue  an  order  modifying,  deferring, 
suspending  or  disapproving  the  rate  in¬ 
crease.  A  rate  increase  prenotified  to  a 


State  regulatory  agency  which  has  been 
certified  by  that  agency  as  being  not  in 
compliance  with  §§  150.752  and  150.753 
may  not  be  placed  into  effect  unless  the 
written  approval  of  the  Cost  of  Living 
Council  has  been  granted. 

§  150.759  HMO  rates  subject  to  State 
laws. 

Approval  of  an  HMO  rate  increase  or 
rating  formula  under  these  sections  does 
not  authorize  the  use  of  a  rate  or  formula 
in  contravention  of  any  applicable  State 
law. 

§  150.760  Reporting. 

Each  HMO  shall  file  an  annual  report 
on  Form  CLC-27  with  the  Cost  of  Living 
Council  with  a  copy  to  the  appropriate 
State  regulatory  agency  at  the  time  it 
normally  releases  its  annual  reports,  but 
in  any  event  no  later  than  120  days  after 
the  end  of  the  fiscal  year.  This  report 
must  be  signed  by  the  chief  executive 
officer  of  the  HMO  or  by  an  Individual 
to  whom  he  has  delegated  that  authority. 
A  copy  of  the  delegation  must  be  filed 
with  the  Cost  of  Living  Council. 

§  150.761  HMO  providers  of  health 
care. 

(a)  An  HMO  provider  of  health  care 
that  is  an  acute  care  hospital  is  limited 
to¬ 
il)  In  the  provision  of  outpatient 

care — 

(1)  An  increase  of  6  percent  per  year 
in  its  charges,  computed  on  an  aggregate 
weighted  basis,  if  the  contract  between 
the  HMO  and  the  acute  care  hospital  is 
on  a  charge  per  procedure  basis;  or 

<ii)  An  increase  in  its  charges  of  9  per¬ 
cent  per  year,  if  the  contract  is  on  a  fixed 
dollar  amount  or  on  a  per  capita  basis. 

(2)  In  the  provision  of  inpatient  care — 

(i)  An  increase  in  its  charges  of  7.5 
percent  per  admission  per  year,  if  the 
contract  is  on  a  percentage  of  charge  or 
fixed  charge  per  admission  basis.  Any 
contract  on  a  per  diem  or  charge  basis 
shall  be  recomputed  to  a  per  admission 
basis  and  is  subject  to  the  per  admissions 
limitation;  or 

(ii)  An  increase  in  its  charges  of  9  per¬ 
cent  per  capita  per  year,  if  the  contract 
is  on  a  per  capita  basis;  or 

(iii)  An  increase  in  its  inpatient  oper¬ 
ating  expenses  of  9  percent  per  capita 
per  year  if  that  acute  care  hospital  owns 
or  operates  the  HMO  or  is  owned  or  op¬ 
erated  by  the  HMO. 

(b)  An  HMO  provider  of  health  care 
that  is  a  medical  practitioner  or  a  medi¬ 
cal  laboratory  is  limited  to: 

(1)  An  increase  in  its  charges  of  6.2 
percent  per  year  if  remuneration  under 
the  contract  is  on  a  fixed  dollar  amount 
or  on  a  per  capita  basis;  or 

(2)  An  increase  of  4  percent  per  year 
in  its  prices,  computed  on  an  aggregate 
weighted  basis  using  the  preceding  cal¬ 
endar  year’s  billings,  for  all  services 
and  property,  if  the  contract  between 
the  HMO  and  the  practitioner  or  lab¬ 
oratory  is  on  a  fee-for-service  or  per¬ 
centage  of  gross  or  net  revenue  basis.  For 
purposes  of  the  preceding  sentence,  a 
“price”  in  a  percentage  of  gross  or  net 
revenue  contract  is  the  amount  deter¬ 
mined  by  multiplying  the  percentage 


FEDERAL  REGISTER,  VOL.  39,  NO.  60 — WEDNESDAY,  MARCH  27,  1974 


RULES  AND  REGULATIONS 


11393 


specified  therein  times  the  appropriate 
unit  price,  i.e.,  gross  or  net  revenue  price, 
of  each  service  performed  or  product 
provided. 

(c)  An  HMO  provider  of  health  care 
that  is  a  long  term  care  institution  is 
limited  to: 

<1>  In  the  provision  of  outpatient 
care — 

<i>  An  increase  of  6  percent  per  year 
in  its  charges,  computed  on  an  aggre¬ 
gate  weighted  basis,  if  the  contract  be¬ 
tween  the  HMO  and  the  long  term  insti¬ 
tution  is  on  a  charge  per  procedure 
basis;  or 

(ii>  An  increase  in  its  charges  of  9  per¬ 
cent  per  year,  if  the  contract  is  on  a  fixed 
dollar  amount  or  on  a  per  capita  basis. 

(2)  In  the  provision  of  inpatient  care, 
an  increase  of  6.5  percent  per  year  in  its 
average  realized  revenues  per  diem. 

(d>  Increases  in  charges  by  an  HMO 
provider  of  health  care  for  services  and 
property  not  paid  for  by  an  HMO  are  not 
subject  to  any  limitations  as  long  as  the 
anticipated  revenues  from  such  sources 
are  offset  against  the  limitations  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section. 

(e)  An  HMO  provider  of  health  care  is 
also  subject  to  the  provisions  of  §5  150. 
709,  150.713,  150.714(c),  150.736,  150.778, 
150.781,  and  150.782(c)  of  this  subpart 
relating  to  acute  care  hospitals,  medical 
practitioners  and  medical  laboratories, 
and  long  term  care  institutions,  as 
appropriate. 

(f)  An  HMO  provider  of  health  care  is 
excluded  from  the  limitations  of  para¬ 
graphs  (a),  (b),  and  (c)  of  this  section  if 
it  is  providing  health  care  to  a  new  HMO. 

§  130,762  Prohibition. 

No  Health  Maintenance  Organization 
or  HMO  provider  of  health  care  subject 
to  this  subpart  may  adopt  any  change  in 
charging  practices,  reduction  in  quality 
or  quantity  of  services,  or  any  other  prac¬ 
tice  that  has  the  effect  of  avoiding  com¬ 
pliance  with  any  provision  of  this  title. 

§  130.763  Retention  and  availability  of 
records. 

(a)  Each  Health  Maintenance  Organi¬ 
zation  and  HMO  provider  of  health  care 
subject  to  this  subpart  shall  maintain 
such  records  as  are  sufficient  to  establish 
the  compliance  status  of  the  HMO  or 
HMO  provider  of  health  care  with  re¬ 
spect  to  this  title. 

(b)  Records  required  to  be  maintained 

under  paragraph  (a)  of  this  section  shall 
be  made  available  for  inspection  at  any 
time  upon  the  request  of  an  officer  or  em¬ 
ployee  of  the  Council  or  of  any  other  per¬ 
son  authorized  to  represent  the  Coun¬ 
cil.  ' 

(c)  Each  HMO  and  HMO  provider  of 
health  care  required  to  maintain  rec¬ 
ords  under  this  section  shall  retain  such 
records  for  at  least  3  years  after  the  last 
day  of  the  fiscal  year  in  which  the  trans¬ 
actions  or  other  events  recorded  in  such 
records  occurred  or  the  property  was  ac¬ 
quired  by  the  HMO. 

§  130.764  Savings  and  severability. 

(a)  If  this  subpart  is  held  Invalid  with 
respect  to  any  HMO  or  HMO  provider 


of  health  care.  Subpart  M  or  Subpart  O 
of  this  part  in  effect  on  December  31, 
1973  shall  govern  the  HMO  or  HMO  pro¬ 
vider  of  health  care. 

<b)  If  any  provision  of  §§  150.748 
through  150.764  of  this  subpart  applica¬ 
ble  to  HMOs  and  HMO  providers  of 
health  care  is  held  invalid,  the  other 
provisions  of  these  sections  shall  remain 
in  full  force  and  effect. 

Long  Term  Care  Institutions 
§  130.760  Scope  and  applicability. 

<a>  Sections  150.769  through  150.788 
apply  to  each  long  term  care  institution 
whose  fiscal  year  commences  on  or  after 
January  1,  1974.  However,  any  long  term 
care  institution  may  make  an  irrevoca¬ 
ble  election: 

( 1 )  To  be  governed  by  this  subpart  if 
its  current  fiscal  year  commenced  on  or 
after  August  15,  1973,  but  before  Janu¬ 
ary  1. 1974:  or 

(2>  To  be  governed  by  Subpart  O  of 
this  part  in  effect  on  December  31,  1973, 
if  its  fiscal  year  commences  on  or  after 
January  1.  1974,  but  before  April  1,  1974. 
In  no  event  may  a  long  term  care  in¬ 
stitution  elect  to  be  governed  by  Subpart 
O  if  its  fiscal  year  commences  on  or  after 
April  1.  1974. 

( b  i  No  election  made  under  paragraph 
(a »  <  1  >  or  <2 >  of  this  section  by  any  long 
term  care  institution  is  valid  unless  the 
institution  files  with  or  mails  to  the  Cost 
of  Living  Council  written  notice  of  its 
specific  election.  The  written  notice  must 
be  filed  with  the  Council  not  later  than 
April  1.  1974,  or  mailed  to  the  Council 
by  certified  or  registered  mail  (return 
receipt  requested)  postmarked  no  later 
than  April  1,  1974.  No  notice  is  required 
if  the  long  term  care  institution  does  not 
make  an  election  referred  to  in  para¬ 
graph  (a)  (1)  or  (2)  of  this  section. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  a  long  term  care  institution 
which  is  owned  or  operated  by  or  under 
contract  to  a  Health  Maintenance  Or¬ 
ganization  and  which  derives  at  least  75 
percent  of  its  gross  inpatient  operating 
revenues  from  services  rendered  to  en¬ 
rolled  participants,  is  subject  to  this  sec¬ 
tion  and  to  §§  150.748  through  150.764 
governing  Health  Maintenance  Organi¬ 
zations. 

<d>  To  the  extent  that  §§  150.769 
through  150.788  of  this  subpart  may  con¬ 
flict  with  other  provisions  of  this  part, 
§§  150.769  through  150.788  shall  prevail. 

§  130.770  Continued  applicability  of 
existing  regulations. 

Except  as  otherwise  provided  in 
5  150.769,  each  long  term  care  institution 
whose  current  fiscal  year  begins  prior  to 
January  1. 1974.  is  subject  until  the  com¬ 
pletion  of  its  current  fiscal  year  to  Sub¬ 
part  O  of  this  part  in  effect  on  Decem¬ 
ber  31.  1973. 

§  130.771  Definitions. 

For  purposes  of  this  subpart  and  in  ad¬ 
dition  to  the  definitions  in  §  150.31: 

“Average  realized  revenues  per  diem” 
means  the  realized  revenues  for  each  long 
term  care  institution’s  class  of  purchasers 
for  each  level  of  care  divided  by  the  num¬ 


ber  of  patient  days  of  care  provided  for 
the  same  level  of  care  for  the  same  class 
of  purchasers.  However,  the  number  of 
patient  days  for  which  revenues  were  not 
realized  may  be  excluded  in  determining 
the  average  realized  revenues  per  diem. 

“Capital  expenditure”  means  an  ex¬ 
penditure  defined  as  a  capital  expendi¬ 
ture  in  42  CFR  100.103(a)  of  the  regula¬ 
tions  implementing  section  1122  of  the 
Social  Security  Act  as  added  by  section 
221(a)  of  the  Social  Security  Amend¬ 
ments  of  1972  (Pub.  L.  92-603,  86  Stat. 
1386-89  (42  U.S.C.  1320a-l)). 

“Design  development”  means  the  docu¬ 
mentation  which  describes  the  size  and 
character  of  the  construction  project,  in¬ 
cluding: 

(1)  The  site  plan  indicating  the  na¬ 
ture  of  the  improvements  such  as  topog¬ 
raphy,  utilities,  and  streets; 

(2>  Plans,  elevations  and  sections  re¬ 
quired  to  describe  the  project  with  re¬ 
spect  to  structural,  mechanical  and  elec¬ 
trical  systems: 

(3)  Schedules  and  lists  required  to 
identify  all  fixed  equipment  with  respect 
to  character,  size,  function  and  finishes 
of  interior  spaces:  and 

(4)  A  general  description  of  the  types 
and  requirements  of  the  materials  to  be 
used. 

“Levels  of  care"  means  the  following: 

(1)  For  Medicare  patients — skilled 
nursing  care  and  hospital  care. 

(2)  For  Medicaid  patients — those  cate¬ 
gorizations  of  care  specified  by  each  State 
Title  XIX  (42  USC  1395aa>  agency  for 
reimbursement  purposes. 

(3)  For  all  other  patients — existing 
classifications  of  levels  of  care  for  pa¬ 
tients.  specifically  identified  in  the  ac¬ 
counting  practices  of  the  institution  dur¬ 
ing  the  preceding  fiscal  year,  including 
acute  care. 

“Long  term  care  institution”  means: 

(1)  A  licensed  hospital  that  is  not  an 
acute  care  hospital  as  defined  in  §  150.703. 

(2»  An  institution  that  is  certified  for 
participation  in  Medicare  as  a  skilled 
nursing  facility. 

(3)  An  institution  that  participates  in 
Medicaid  as  a  skilled  nursing  facility  or 
intermediate  care  facility. 

(4)  Any  other  skilled  nursing  or  inter¬ 
mediate  care  facility. 

(5)  The  distinct  unit  of  an  acute  care 
hospital,  for  which  the  hospital  main¬ 
tains  separate  financial  accounts,  that 
provides  health  care  services  similar  to 
these  specified  in  items  (1)  through  (4). 

For  the  purposes  of  this  definition,  if 
any  housing  for  the  elderly  includes  as 
part  of  its  facility  a  distinct  part  licensed 
or  certified  for  the  provision  of  skilled 
nursing  or  intermediate  care,  only  such 
distinct  part  is  included  in  this  definition. 
As  used  herein,  “housing  for  the  elderly” 
includes  purely  residential  shelter,  and 
personal  and  sheltered  care  institutions 
that  provide  health  related  services  as 
part  of  a  general  program  of  supervision 
and  personal  care  to  residents  not  in 
need  of  substantial,  continuous  nursing 
services  or  medical  care.  The  availability 
of  24-hour  nursing  service  does  not  pre¬ 
clude  the  inclusion  of  an  institution  in 
the  definition  of  “housing  for  the  eld- 
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erly”,  unless  the  primary  purpose  of  the 
institution,  or  of  a  distinct  part  of  the 
institution,  is  to  provide  nursing  care  on 
a  continuous  basis. 

“New  facility”  means  a  long  term  care 
instition  which : 

(1)  Commences  operation  for  the  first 
time,  or  which  has  not  operated  for  at 
least  one  year  prior  to  its  current  date 
of  operation;  or 

(2)  Has  undergone  physical  replace¬ 
ment;  or 

(3)  Has  undergone  major  renovation, 
remodeling  or  expansion  that  costs  a 
dollar  amount  equal  to  70  percent  of  the 
book  value  (net  of  accumulated  depre¬ 
ciation)  of  the  property,  plant  and 
equipment  in  service  at  the  end  of  the 
fiscal  year  in  which  the  institution  was 
committed  to  construction  by  prior  au¬ 
thorization  of  the  institution’s  govern¬ 
ing  board,  or  $100,000,  whichever  is 
greater,  and  which 

(i)  Receives  a  “new  facility”  deter¬ 
mination  in  response  to  a  request  filed 
with  the  Council  prior  to  March  20,  1974, 
under  Cost  of  Living  Council  Notice  73- 
2  (38  FR  30798) ;  or 

(ii)  Receives  approval  from  the  State 
planning  agency  or  the  Council  in  re¬ 
sponse  to  a  request  filed  on  or  after 
January  1,  1974,  and  prior  to  March  20, 
1974,  for  approval  of  a  capital  expendi¬ 
ture  pursuant  to  §  150.781  or  §  150.782 
(c) ;  or 

(iii)  Has  undertaken  a  capital  expend¬ 
iture  that  meets  the  requirements  of 
§  150.781(a)  (2). 

For  purposes  of  this  definition,  the  mere 
acquisition  of  an  institution  or  of  the 
person  that  controls  the  institution  by 
another  person  does  not  result  in  the 
creation  of  a  new  facility. 

“New  level  of  care”  means  a  new  sepa¬ 
rate  category  of  services  recognized  by 
third  party  payors  or  approved  by  the 
Cost  of  Living  Council.  For  purposes  of 
this  definition,  the  new  category  of  serv¬ 
ices  must  entail  distinct  costs  which  are 
significantly  different  from  the  costs  as¬ 
sociated  with  the  levels  of  care  pre¬ 
viously  provided.  The  new  level  of  care 
must  furnish  significantly  different 
kinds  or  intensity  of  services  from  those 
already  prevailing  within  the  institu¬ 
tion. 

“New  service  or  property”  means  a 
service  or  property  which  the  long  term 
care  institution  did  not  sell  or  lease  in 
the  same  or  substantially  similar  form 
at  any  time  during  the  one-year  period 
immediately  preceding  the  first  date  on 
which  it  is  offered  for  sale  or  lease.  For 
the  purposes  of  the  definition,  a  change 
in  appearance,  or  arrangement,  or  a 
change  in  the  method  or  technology  of 
providing  a  service,  does  not  create  a  new 
service  or  property. 

•  “Realized  revenues”  means: 

(1)  For  institutions  on  a  cash  basis  of 
accounting,  the  total  cash  received  for 
patient  services.  Revenue  adjustments 
from  retroactive  cost  reimbursement 
settlements  shall  be  considered  in  the 
fiscal  year  received  unless  other  treat¬ 
ment  Is  consistent  with  generally  ac¬ 
cepted  accounting  principles;  and 


(2)  For  institutions  on  an  accrual 
basis  of  accounting,  the  total  charges 
less  discounts,  contractual  allowances, 
bad  debts,  and  charity  allowances  ac¬ 
crued  for  patient  services  rendered  dur¬ 
ing  the  same  fiscal  year.  Revenue 
adjustments  from  retroactive  cost  reim¬ 
bursement  settlements  that  were  not  ac¬ 
crued  in  the  prior  period  shall  be  con¬ 
sidered  in  the  fiscal  year  received  unless 
other  treatment  is  consistent  with  gen¬ 
erally  accepted  accounting  principles. 

§  150.772  Prior  commitments. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  all  interpretations, 
and  decisions  or  exceptions  having  pro¬ 
spective  effect,  issued  under  the  Economic 
Stabilization  Act  prior  to  January  17, 
1974,  to  long  term  care  institutions  cov¬ 
ered  under  this  subpart  remain  in  force. 

(b)  This  section  shall  not  apply  to  any 
exception  issued  under  Subpart  O  of  this 
part  authorizing  a  dollar  increase  to  any 
institution  that  is  subject  to  Subpart  R 
pursuant  to  §  150.769. 

(c)  For  purposes  of  calculating  the  base 
on  which  allowances  are  authorized 
under  this  subpart,  each  long  term  care 
institution  may  use  the  average  per  diem 
charges  lawfully  in  effect  for  each  class 
of  purchasers  and  level  of  care  on  the 
last  day  of  the  institution’s  last  fiscal 
year  under  Subpart  O  and,  for  each  class 
of  purchasers  and  level  of  care  for  which 
the  institution  is  paid  under  a  cost  reim¬ 
bursement  arrangement,  the  total  au¬ 
thorized  cost  reimbursements  expressed 
on  a  per  diem  basis  determined  for  the 
institution’s  last  fiscal  year  under  Sub¬ 
part  O. 

§  150.773  Limitations  on  average  real¬ 
ized  revenues  per  diem. 

A  long  term  care  institution’s  average 
realized  revenues  per  diem  by  level  of 
care  for  each  class  of  purchasers  during 
any  fiscal  year  may  not  be  more  than 
106.5  percent  of  its  average  realized  reve¬ 
nues  per  diem  by  level  of  care  for  each 
class  of  purchasers  during  the  preceding 
fiscal  year. 

§  150.774  Application  of  limitations. 

For  purposes  of  §  150.773 — 

(a)  In  determining  the  levels  of  care 
provided  and  the  amount  of  average  re¬ 
alized  revenues,  an  institution  shall  fol¬ 
low  generally  accepted  accounting  prin¬ 
ciples  consistently  applied.  However,  no 
institution  shall  change  the  criteria  used 
during  the  preceding  fiscal  year  for  de¬ 
termining  the  respective  levels  of  care 
for  its  patients. 

(b)  The  unused  portion  of  authorized 
revenue  increases  permitted  for  any  level 
of  care  of  any  class  of  purchasers  in  any 
fiscal  year  may  not  be  applied  in  that 
year  to  any  other  level  of  care  of  any 
class  of  purchasers. 

(c)  The  unused  portion  of  authorized 
revenue  increases  permitted  in  one  year 
but  not  fully  implemented  may  be  im¬ 
plemented  only  in  the  fiscal  year  follow¬ 
ing  the  year  in  which  the  full  allowable 
increase  was  not  implemented  and  only 
for  the  level  of  care  of  the  class  of  pur¬ 
chasers  to  which  the  increase  applied. 


The  unused  portion  of  authorized  reve¬ 
nue  increases  may  not  be  compounded. 

§  150.775  Limitaii«n  on  charge  in¬ 
creases  for  outpatient  services. 

(a)  Each  long  term  care  institution 
shall  control  its  charges  for  outpatient 
services  on  the  basis  of  either  a  unit 
charge  system  or  an  aggregate  weighted 
charge  system. 

(1)  If  the  institution  elects  the  unit 
charge  system,  it  may  not  increase  its 
charges  for  any  outpatient  service  be¬ 
yond  106  percent  of  the  charge  lawfully 
in  effect  for  that  service  on  the  last  day 
of  the  preceding  fiscal  year. 

(2)  If  the  institution  elects  the  aggre¬ 
gate  weighted  charge  system: 

(i)  the  aggregate  weighted  charges 
for  all  of  its  outpatient  services  may  not 
exceed  106  percent  of  the  aggregate 
weighted  charges  for  all  such  services 
lawfully  in  effect  during  the  preceding 
fiscal  year;  and 

(ii)  the  charge  for  any  outpatient 
service  may  not  be  more  than  110  per¬ 
cent  of  the  charge  lawfully  in  effect  for 
that  service  on  the  last  day  of  the  pre¬ 
ceding  fiscal  year  (however,  this  para¬ 
graph  does  not  require  that  charge  in¬ 
creases  be  limited  to  amounts  less  than 
$1.00). 

(iii)  the  formula  fcr  determining 
charge  increases  computed  on  an  aggre¬ 
gate  weighted  basis  under  this  paragraph 
(a)(2),  herein  referred  to  as  %AWCI, 
is  as  follows: 

%A  TTC/-L  ^xgxlOO 
where, 

Ci  =  thfl  charge  lawfully  in  efT<xt  on  the  last  day  of  the 
immediately  preceding  fiscal  year  for  a  service 
or  property. 

Cj=the  highest  chnrge  made  or  to  be  made  during  the 
current  fiscal  year  lor  that  service  or  property. 

7fi=the  actual  gross  charges  during  the  immediately 
preceding  fiscal  year  for  that  service  or  property. 

J?2=the  total  gross  charges  during  the  immediately 
preceding  fiscal  year  for  all  outpatient  services 
and  property  subject  to  the  limitations  of  this 
section. 

2  =  the  sum  of. 

(3)  At  the  option  of  a  long  term  care 
institution,  the  formula  for  determining 
%AWCI  in  paragraph  (a)  (2)  of  this 
section  may  be  restated  as  follows: 

%  AWCI=  L  %  /Xg| 

where, 

^7=  the  highest  percentage  charge  increase  for  any 
servico  or  property  within  a  group  of  similar 
or  related  services  or  property. 

<7i  =  tlie  actual  gross  charges  during  the  immediately 
preceding  fiscal  year  for  that  group  of  similar 
or  related  services  and  property. 

<4)  If  the  charges  in  effect  on  the  last 
day  of  the  preceding  fiscal  year  had  been 
temporarily  lowered  to  effect  a  restitu¬ 
tion  of  overcharges  to  assure  compli¬ 
ance  by  the  end  of  that  year,  then  such 
charges  may  be  adjusted  to  the  legally 
authorized  level. 

(b)  The  unused  portion  of  authorized 
charge  increases  permitted  in  one  year 
but  not  fully  Implemented  may  be  im¬ 
plemented  only  In  the  fiscal  year  fol¬ 
lowing  the  year  in  which  the  full  allow¬ 
able  increase  was  not  taken.  The  un¬ 
used  portion  of  authorized  charge  In¬ 
creases  may  not  be  compounded. 
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§  150.776  Medicaid  reimbursement 
rates. 

(a)  If  a  State  agency  responsible  for 
administering  the  Medicaid  program 
within  that  State  decides  to  raise  its 
State  or  a  regional  level  of  Medicaid  re¬ 
imbursement  by  more  than  6.5  percent 
over  the  preceding  fiscal  year  rate  for 
any  level  of  care  and  to  obtain  an  ex¬ 
ception  to  the  limitations  of  §  150.773 
with  respect  thereto  for  each  long  term 
care  institution  participating  in  Medic¬ 
aid  reimbursement  within  that  region 
or  State,  the  State  shall  demonstrate  and 
certify  to  the  Council  the  following  with 
respect  to  that  Medicaid  reimbursement 
rate  increase: 

(1)  The  former  rate,  the  date  it  was 
established,  the  new  rate,  the  percentage 
increase,  and  the  proposed  effective  date 
of  the  new  rate; 

(2)  That  the  increase  is  cost  related, 
as  demonstated  by  a  reliable  and  valid 
statistical  sample; 

(3)  That  the  increase  is  necessary 
to  implement  and  maintain  the  stand¬ 
ards  of  service  required  by  Federal  or 
State  regulations,  or  both;  and 

(4)  That  the  increase,  in  the  opinion 
of  the  agency,  is  not  inflationary  within 
the  meaning  of  the  Economic  Stabiliza¬ 
tion  Program  guidelines. 

(b)  Within  30  days  after  receipt  of  the 
State  agency’s  certification,  the  Council 
may  take  one  or  more  of  the  following 
actions: 

(1)  Require  the  State  agency  to  fur¬ 
nish  additional  information  regarding 
the  rate  increase. 

(2)  Suspend  the  30-day  period  for 
Council  action. 

(3)  Issue  the  State  agency  a  certificate 
of  compliance. 

(4)  Refuse  to  issue  the  State  agency  a 
certificate  of  compliance. 

(c)  If  the  Council  issues  a  certificate 
of  compliance  to  a  State  agency  or  fails 
to  take  any  action  within  the  30-day 
period  specified  in  paragraph  (b)  of  this 
section,  then  long  term  care  institutions 
participating  in  Medicaid  reimburse¬ 
ment  within  that  region  or  State  shall 
not  be  subject  to  the  limitations  con¬ 
tained  in  §  150.773  with  respect  to  their 
average  realized  revenues  per  diem  de¬ 
rived  from  levels  of  care  covered  by  the 
State  agency’s  certification. 

(d)  If  the  Council  refuses  to  issue  a 
certificate  of  compliance  to  a  State 
agency,  then  long  term  care  institutions 
in  that  region  or  State  shall  remain  sub¬ 
ject  to  all  the  limitations  contained  in 
§  150.773.  Where  a  refusal  to  issue  a  cer¬ 
tificate  of  compliance  occurs  after  ex¬ 
piration  of  the  30-day  period,  the  Coun¬ 
cil  may  issue  an  order  modifying,  de¬ 
ferring,  suspending,  or  disapproving  any 
increases  already  implemented  by  those 
long  term  care  Institutions. 

§  150.777  Patient’s  personal  funds. 

When  a  long  term  care  institution  pro¬ 
vides  services  or  property  which  are  paid 
for  from  the  personal  funds  of  patients, 
the  institution  shall  increase  the  price 
to  the  patient  of  a  service  or  property 
only  on  a  dollar-for-dollar  basis  for 


those  net  cost  increases  that  have  been 
incurred  with  respect  to  that  service  or 
property.  In  addition,  a  long  term  care 
institution  shall  not  charge  to  a  Medi¬ 
caid  patient’s  personal  account  any  serv¬ 
ices  or  property  that  have  been  or  are 
normally  paid  for  from  other  sources. 

§  150.778  Special  pricing  rules. 

(a)  The  methods  of  establishing  prices 
for  services  or  property  set  forth  in  this 
section  may  be  used  only  after  a  long 
term  care  institution  has  been  authorized 
to  use  these  provisions  pursuant  to  other 
sections  of  this  subpart. 

(b)  In  the  case  of  a  new  level  of  care, 
a  new  outpatient  service  or  property,  or 
a  new  facility  resulting  from  a  capital  ex¬ 
penditure  which  meets  the  requirements 
of  §  150.781  or  5  150.782(c),  the  prices 
for  services  or  property  may  be  deter¬ 
mined  by  either  of  the  following  meth¬ 
ods,  without  regard  to  the  limitations 
prescribed  in  §§  150.773  and  150.775: 

(1)  The  price  for  the  service  or  prop¬ 
erty  or  level  of  care  shall  not  be  un¬ 
reasonably  inconsistent  with  the  prevail¬ 
ing  prices  charged  in  a  substantial  num¬ 
ber  of  current  transactions  for  a  similar 
service  or  property  by  a  substantial  num¬ 
ber  of  other  long  term  care  institutions 
providing  health  care  services  and  prop¬ 
erties.  The  prices  so  determined  may  re¬ 
flect  an  incremental  charge  for  interest 
and  depreciation  costs. 

(2)  The  long  term  care  institution 
shall  establish  its  prices  by  using  any 
pricing  practice  commonly  used  by  a  sub¬ 
stantial  number  of  long  term  care  in¬ 
stitutions.  The  prices  so  determined  may 
reflect  an  incremental  charge  for  interest 
and  depreciation  costs. 

(c)  New  prices  authorized  pursuant  to 
this  section  shall  become  effective  no 
earlier  than  the  first  day  on  which  the 
services  or  property  shall  be  made  avail¬ 
able  to  patients.  However,  if  the  request 
for  approval  under  §  150.781  or  the  re¬ 
quest  for  exception  under  §  150.782(c) 
has  not  been  filed  before  the  close  of  the 
fiscal  year  in  which  the  service  or  prop¬ 
erty  was  made  available  to  patients, 
then  the  new  prices  shall  become  effec¬ 
tive  no  earlier  than  the  first  day  of  the 
fiscal  year  in  which  the  request  was  filed. 

(d)  A  long  term  care  institution  may 
use  the  special  pricing  rules  of  this  sec¬ 
tion  at  any  time  within,  but  not  later 
than,  twelve  months  after  the  service  or 
property  described  in  paragraph  (b)  of 
this  section  was  first  made  available  to 
patients. 

(e)  In  the  case  of  a  capital  expendi¬ 
ture  approved  pursuant  to  §  150.781  or 
§  150.782(c)  which  does  not  result  in  a 
new  level  of  care  or  a  new  facility,  the 
prices  for  services  or  property  shall  be 
determined  as  follows:  For  each  fiscal 
year  in  which  the  project  resulting  from 
the  capital  expenditure  is  being  con¬ 
structed  or  otherwise  introduced,  and 
during  the  first  full  fiscal  year  of  opera¬ 
tion,  the  long  term  care  institution  shall 
establish  prices  sufficient  to  produce  a 
level  of  revenues  for  the  services  and 
property  which  has  been  approved  by 
the  agency  described  in  §  150.781(c)  or 
by  the  Council.  The  institution  shall  cal¬ 


culate  the  total  amount  of  allowable 
realized  revenues  per  diem  by  level  of 
care  for  each  class  of  purchasers  for  each 
fiscal  year  prior  to  the  second  full  fiscal 
year  of  operation.  The  approved  level  of 
revenues  shall  be  added  to  the  base  au¬ 
thorized  by  §§  150.773  and  150.774. 

(f)  The  revenues  derived  from  the 
provision  of  new  levels  of  care  and  from 
the  provision  of  services  or  property  by 
a  new  facility  shall  be  subject  to  the 
limitations  contained  in  §  150.773  dur¬ 
ing  the  second  full  fiscal  year  such  levels 
of  care  or  services  or  property  were  pro¬ 
vided,  and  subsequent  fiscal  years.  For  an 
outpatient  service  or  property  which  is 
provided  in  a  new  facility,  a  long  term 
care  institution  shall  be  subject  to  the 
unit  charge  limitation  of  §  150.775(a)  (1) 
in  the  first  full  fiscal  year  after  the  serv¬ 
ice  or  property  was  first  made  available 
to  patients;  thereafter,  the  institution 
may  elect  as  provided  in  §  150.775(a). 

(g)  The  Council  may  modify,  defer, 
suspend  or  disapprove  any  prices  im¬ 
plemented  pursuant  to  this  section  if  the 
Council  finds  that  such  prices  are  incon¬ 
sistent  with  the  rules  of  this  subpart  or 
unreasonably  inconsistent  with  the  goals 
of  the  Economic  Stabilization  Program. 

§  150.779  Price  schedules. 

Each  long  term  care  institution  shall 
maintain  at  each  of  its  facilities  a  sched¬ 
ule  showing  its  prices  for  all  services  on 
the  last  day  of  the  preceding  fiscal  year, 
and  each  subsequent  change  in  such  a 
price  and  the  date  such  change  was 
made.  The  schedule  shall  be  made  avail¬ 
able  for  public  inspection,  and  a  copy 
•shall  be  furnished  or  mailed  promptly 
to  third  party  payors  or  to  the  Cost  of 
Living  Council  upon  request.  Each  in¬ 
stitution  shall  either  post  a  conspicuous 
and  easily  readable  sign  in  each  of  its 
facilities  stating  the  availability  and  lo¬ 
cation  of  the  schedule  or  affix  a  legend 
to  all  billing  statements  stating  the 
availability  and  location  of  the  sechedule. 
No  price  increase  may  be  implemented 
before  the  increase  has  been  entered  on 
the  schedule  as  required  by  this  section. 

§  150.780  Reporting  procedures. 

(a)  Within  120  days  after  the  end  of 
each  fiscal  year,  each  long  term  care 
institution  shall  file  a  completed  Form 
CLC-71  signed  by  the  chief  executive  of¬ 
ficer,  the  administrator  or  the  chief  fi¬ 
nancial  officer  with  the  Office  of  Health, 
Cost  of  Living  Council,  2000  M  Street, 
N.W.,  Washington,  D.C.  20508.  Each  long 
term  care  institution  shall,  upon  request, 
furnish  a  copy  of  the  completed  Form 
CLC-71  to  third  party  payors. 

(b)  Each  long  term  care  institution 
which,  pursuant  to  5  150.781(a)(2),  is 
authorized  to  establish  new  charges  for 
services  or  property  resulting  from  a 
capital  expenditure  and  to  adjust  its 
charges  and  expenses,  is  required  to  file 
the  following  information  with  its  an¬ 
nual  report  for  each  year  prior  to  the 
second  full  fiscal  year  after  the  service 
or  property  was  first  made  available  to 
patients: 

(1)  Statement  of  incurred  expenses 
attributable  to  the  operating  expenses 
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directly  related  to  the  capital  expendi¬ 
ture,  including  interest  and  deprecia¬ 
tion; 

(2)  Statement  of  the  method  of  ap¬ 
plication  of  S  150.778  to  establish  new 
charges  for  services  and  property  to  ob¬ 
tain  the  projected  level  of  revenues  re¬ 
quired  to  finance  the  operating  expenses 
directly  related  to  the  capital  expendi¬ 
ture,  including  interest  and  depreciation. 

§  150.781  Approval  of  capital  expendi¬ 
tures  by  a  State’s  planning  agency. 

(a)  (1)  Except  as  provided  in  para¬ 
graph  (a)(2)  of  this  section,  when  a  long 
term  care  institution  has  obtained  the 
approval  of  a  State  planning  agency  for 
a  capital  expenditure  in  accordance  with 
the  provisions  of  this  section,  the  institu¬ 
tion  may,  in  accordance  with  §  150.778, 
establish  new  charges  for  the  services 
or  property  resulting  from  the  capital 
expenditure  which  are  necessary  to  pro¬ 
duce,  but  not  to  exceed,  the  level  of_reve- 
nues  approved  by  the  agency. 

(2)  A  long  term  care  institution  shall 
not  be  subject  to  paragraphs  (b)  through 
(e)  of  this  section  or  to  §  150.782(c)  and 
may  establish  new  charges  for  the  serv¬ 
ices  or  property  furnished  to  patients  as 
a  result  of  the  capital  expenditure  in  ac¬ 
cordance  with  the  applicable  provisions 
of  f  150.778  when  the  following  occur¬ 
rences  have  taken  place  prior  to  January 
1,  1974: 

(i)  the  capital  expenditure  was  ap¬ 
proved  on  its  merits  on  the  basis  of  com¬ 
munity  need  by  a  planning  agency  listed 
in  paragraph  (b)  of  this  section;  how¬ 
ever,  this  requirement  shall  not  apply 
where  State  approval  procedures  de¬ 
scribed  in  paragraph  (b)  of  this  sec¬ 
tion  were  neither  required  nor  available 
to  a  long  term  care  institution;  and 

(ii)  (A)  With  respect  to  a  capital  ex¬ 
penditure  involving  construction,  the  de¬ 
sign  development  for  the  capital  expendi¬ 
ture  was  completed  and  approved  by  the 
governing  board  of  the  institution;  or 

(B)  With  respect  to  a  capital  expendi¬ 
ture  which  does  not  involve  construction, 
the  institution  was  committed  to  the  cap¬ 
ital  expenditure  by  authorization  of  the 
institution’s  governing  board  and  one 
or  more  implementing  financial  obliga¬ 
tions  were  contractually  incurred  in  re¬ 
liance  on  the  authorization. 

The  provisions  of  this  paragraph  (a)  (2) 
are  self-executing.  No  written  determina¬ 
tion  or  ruling  of  the  Council  is  required 
to  authorize  a  long  term  care  institution 
to  apply  the  special  pricing  rules  of 
§  150.778  if  the  institution  meets  the  cri¬ 
teria  set  forth  in  this  paragraph.  If  the 
Council  determines  upon  subsequent  re¬ 
view  that  the  conditions  of  this  para¬ 
graph  have  not  been  satisfied,  it  may  dis¬ 
approve  any  charges  implemented  pursu¬ 
ant  to  §  150.778  or  take  such  other  action 
as  may  be  appropriate  to  ensure  compli¬ 
ance  with  the  rules  of  this  subpart. 

(b)  A  capital  expenditure  under  con¬ 
sideration  by  a  long  term  care  institution 
must  be  approved  on  the  merits,  based 
upon  a  clear  demonstration  of  commu¬ 
nity  need,  by  the  appropriate  planning 
agency  specified  in  this  paragraph.  The 


long  term  care  institution  must  request 
approval  from  the  planning  agency  des¬ 
ignated  pursuant  to  section  1122  of  the 
Social  Security  Act  (Pub.  L.  92-603,  86 
Stat.  1386-89  (42  U.S.C.  1320a-l)).  If  a 
State  is  not  participating  in  the  program 
under  section  1122,  then  the  approval 
must  be  obtained  from  the  State  agency 
administering  a  certificate  of  need  pro¬ 
gram  for  long  term  care  institutions.  If 
a  State  is  not  participating  in  a  program 
under  section  1122  and  has  no  State 
agency  administering  a  certificate  of 
need  program,  then  the  approval  must  be 
obtained  from  an  agency  designated  un¬ 
der  section  314(b)  of  the  Public  Health 
Service  Act  (Pub.  L.  92-585,  86  Stat.  1292 
(42  U.S.C.  246(b));  otherwise,  approval 
must  be  obtained  from  a  State  agency 
designated  pursuant  to  section  314(a)  of 
the  Public  Health  Service  Act  (Pub.  L. 
92-585,  86  Stat.  1292  (42  U.S.C.  246(a)). 

(c)  Approval  of  a  level  of  revenues  that 
is  not  unreasonable  to  finance  the  oper¬ 
ating  expenses  directly  related  to  the 
capital  expenditure,  including  interest 
and  depreciation,  for  the  first  full  fiscal 
year  of  operation  must  be  obtained  from 
either  the  same  agency  which  granted  an 
approval  under  paragraph  (b)  of  this 
section  or  another  agency  (such  as  a 
rate-setting  commission  or  long  term 
care  commission)  designated  by  the  gov¬ 
ernor  of  the  State  or  the  mayor  of  the 
District  of  Columbia  to  perform  this  spe¬ 
cific  function.  If  a  State  is  participating 
in  the  program  under  section  1122,  the 
agency  that  performs  the  function  speci¬ 
fied  in  this  paragraph  must  be  the  agency 
designated  pursuant  to  section  1122.  The 
agency  that  performs  the  function  speci¬ 
fied  in  this  paragraph  shall  be  referred  to 
as  the  "State  approving  agency.”  Prior 
to  the  State  approving  agency  taking  any 
action  to  approve  a  level  of  revenues  in 
accordance  •with  this  section  the  Coun¬ 
cil  and  the  State  agency  shall  have  first 
agreed  in  writing  for  the  State  agency  to 
approve  capital  expenditures  pursuant  to 
this  section.  For  purposes  of  this  para¬ 
graph,  the  first  full  fiscal  year  of  opera¬ 
tion  means  the  first  full  fiscal  year  after 
the  Inauguration  of  all  services  and 
property  resulting  from  the  capital 
expenditure. 

(d)  Within  sixty  (60)  days  after  the 
date  of  an  approval  by  the  State  approv¬ 
ing  agency,  the  chief  executive  officer  of 
the  long  term  care  institution  shall  notify 
the  Council  of  such  approval  by  sending  a 
copy  of  the  written  decision  to  the  Coun¬ 
cil,  together  a  written  statement  signed 
by  the  chairman  of  the  governing  board 
of  the  institution  certifying  that  funds 
legally  available  from  restricted  reserves 
have  or  will  be  applied  to  the  capital  ex¬ 
penditure  or  its  directly  related  operating 
expenses  in  accordance  with  the  ap¬ 
proval. 

(e)  If  after  the  original  agency  ap¬ 
proval  it  appears  that  the  authorized 
level  of  revenues  will  not  reach  the  level 
required  to  finance  the  operating  ex¬ 
penses  directly  related  to  the  capital  ex¬ 
penditure,  including  interest  and  depre¬ 
ciation,  the  institution  may  file  with  the 
State  approving  agency  a  request  in  writ¬ 
ing  to  allow  the  institution  to  achieve  a 


level  of  revenues  in  excess  of  the  level 
originally  authorized.  A  request  under 
this  paragraph  shall  be  considered  on  the 
same  basis  as  an  original  request  under 
paragraph  (c)  of  this  section,  except  that 
in  addition,  the  institution  shall  submit 
sufficient  documentation  to  enable  the 
State  approving  agency  to  evaluate 
changes  in  financial  conditions  that  have 
occurred  since  the  original  approval  un¬ 
der  paragraph  (c)  of  this  section  was 
granted,  or  other  relevant  circumstances 
which  significantly  alter  the  assump¬ 
tions  upon  which  the  earlier  approval 
was  based.  The  notification  provisions  of 
paragraph  (d)  of  this  section  shall  apply 
to  approvals  under  this  paragraph. 

§  150.782  Exceptions. 

(a)  No  long  term  care  institution  may 
exceed  the  limitations  set  forth  in 
§§  150.773,  150.775  and  150.777  except  as 
may  be  authorized  pursuant  to  this  sub¬ 
part.  Each  long  term  care  institution 
shall,  in  addition  to  meeting  the  specific 
requirements  of  this  section,  prepare  any 
request  for  exception  to  be  filed  with  the 
Council  in  conformity  with  the  general 
provisions  relating  to  exceptions  pre¬ 
scribed  in  Part  155  of  this  title  and  shall 
obtain  the  recommendation  of  the  State 
advisory  agency  referred  to  in  §  150.783 
on  the  request  for  exception.  The  State 
advisory  agency  shall  forward  the  insti¬ 
tution’s  request  for  exception,  together 
with  its  recommendation,  directly  to  the 
Council.  The  requirement  for  the  recom¬ 
mendation  shall  not  apply  if  the  State 
advisory  agency  fails  to  act  within 
thirty  (30)  days  (and  the  institution  may 
then  file  its  request  directly  with  the 
Council)  unless  the  agency  shall  have  re¬ 
quested  corrected  or  additional  informa¬ 
tion  in  which  case  the  thirty  (30)  day 
period  shall  be  suspended  from  the  date 
of  the  request  until  the  agency  informs 
the  institution  that  the  Information  has 
been  received.  The  30  day  period  shall 
then  resume  running. 

(b)  Requests  for  exception  filed  under 
this  section  by  a  long  term  care  institu¬ 
tion  are  considered  to  be  provisionally 
approved  60  days  after  the  date  of  filing 
of  the  request  With  the  Council.  The 
Council  shall  inform  the  long  term  care 
institution  promptly  by  written  notice  of 
the  date  of  filing  and  the  docket  number 
of  the  request  for  exception.  During  the 
60-day  period,  the  Council  may  issue  a 
suspense  notice  which  shall  have  the 
effect  of  preventing  the  unexpired  por¬ 
tion  of  the  60-day  period  from  continu¬ 
ing  to  run,  if  the  documents  submitted 
by  the  institution  are  incomplete,  erro¬ 
neous  or  do  not  meet  the  criteria  set 
forth  in  this  section.  In  any  case  in  which 
the  Cost  of  Living  Council  issues  a  sus¬ 
pense  notice  and  requests  additional  or 
corrected  information  from  the  institu¬ 
tion,  the  60-day  period  shall  resume  run¬ 
ning  only  after  the  Council  has  informed 
the  institution  that  the  information  has 
been  received  and  accepted.  The  price  in¬ 
creases  authorized  by  this  section  shall 
be  applied  only  to  services  or  property 
provided  to  patients  by  the  institution 
after  the  60-day  period  has  expired.  If 
after  implementation  of  an  increase  fol- 
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lowing  the  expiration  of  the  60 -day 
period,  the  Council  finds  that  the  In¬ 
crease  is  inconsistent  with  the  rules  of 
this  subpart  or  unreasonably  inconsist¬ 
ent  with  the  goals  of  the  Economic  Sta¬ 
bilization  Program,  it  may  issue  an  order 
modifying,  deferring,  suspending  or  dis¬ 
approving  the  increase.  In  such  an  in¬ 
stance,  if  the  exception  request  had  been 
submitted  in  good  faith,  the  long  term 
care  institution  shall  not  be  required  to 
refund  any  monies  received,  or  to  re¬ 
duce  reimbursements  otherwise  allow¬ 
able  from  the  date  of  expiration  of  the 
60 -day  period  until  the  Council’s  deter¬ 
mination  of  the  request  or  be  subject  to 
any  criminal  fine  or  civil  penalty  on  ac¬ 
count  of  the  increase  implemented  on 
the  basis  of  the  provisional  approval  of 
this  section. 

(c)  (1)  If  the  State  approval  proce¬ 
dures  referred  to  in  5  150.781  are  not  or 
were  not  available  to  a  long  term  care 
institution,  the  institution  may  request 
from  the  Council  an  exception  to  estab¬ 
lish,  in  accordance  with  §  150.778,  new 
prices  for  services  or  property  resulting 
from  a  capital  expenditure  which  are  nec¬ 
essary  to  produce,  but  not  to  exceed,  the 
level  of  revenues  approved  by  the  Coun¬ 
cil  pursuant  to  this  paragraph.  The  re¬ 
quest  for  exception  must  be  accompanied 
by  supporting  documentation,  indicating 
the  reason  why  the  approval  procedures 
are  or  were  not  available,  and  permitting 
the  Council  to  evaluate  the  following: 

(1)  Whether  there  exists  a  community 
need  for  the  proposed  project  adequate 
to  assure  financial  support  without  caus¬ 
ing  localized  shortages  of  labor  or  serious 
long  term  care  market  disruptions  sus¬ 
ceptible  of  requiring  other  exceptions  by 
the  Council: 

(ii)  Whether  the  project  will  foster 
cost  containment  initiatives  or  improved 
efficiency  and  productivity  in  the  long 
term  care  institution; 

(iii)  All  expenses  attributable  to  the 
operating  expenses  directly  related  to  the 
capital  expenditure,  including  interest 
and  depreciation,  calculated  without  re¬ 
gard  to  the  annual  allowances  authorized 
by  this  subpart: 

(iv)  The  level  of  patient  service  reve¬ 
nues  required  to  finance  the  proposed 
project  for  the  first  full  fiscal  year  of  op¬ 
eration,  considering  funds  legally  availa¬ 
ble  from  restricted  reserves  for  both  capi¬ 
tal  expenditures  and  operating  expenses: 
and 

(v)  The  charge  and  cost  reimburse¬ 
ment  level  expressed  in  terms  of  average 
realized  revenues  per  diem  which  the  in¬ 
stitution  would  propose  to  establish  to 
produce  the  requested  level  of  revenues. 

(2)  Each  request  shall  be  signed  by  the 
chief  executive  officer  of  the  institution 
and  shall  be  accompanied  by  a  written 
statement  signed  by  the  chairman  of  the 
governing  board  of  the  institution  certi¬ 
fying  that  funds  legally  available  from 
restricted  reserves  have  been  or  will  be 
applied  to  the  operating  expenses  directly 
related  to  the  capital  expenditure,  in¬ 
cluding  Interest  and  depreciation,  as 
stated  In  the  request  for  exception. 

(3)  If  after  the  original  Council  ap¬ 
proval  it  appears  that  the  authorized  level 


of  revenues  will  not  reach  the  level  re¬ 
quired  to  finance  the  operating  expenses 
directly  related  to  the  capital  expendi¬ 
ture,  Including  Interest  and  depreciation, 
the  institution  may  file  with  the  Council 
a  request  in  writing  to  allow  the  institu¬ 
tion  to  achieve  a  level  of  revenues  in  ex¬ 
cess  of  the  level  originally  authorized. 
Such  requests  shall  be  considered  on  the 
same  basis  as  an  original  request  under 
this  paragraph,  except  that  in  addition, 
the  institution  shall  submit  sufficient  doc¬ 
umentation  to  enable  the  Council  to 
evaluate  changes  in  financial  conditions 
that  have  occurred  since  the  approval 
under  this  paragraph  was  initially 
granted,  or  other  relevant  circumstances 
which  significantly  alter  the  assumptions 
upon  which  the  earlier  approval  was 
based. 

(d)  A  long  term  care  institution  may 
request  an  exception  for  experimentation 
in  long  term  care  reimbursement  meth¬ 
odologies.  The  Council  may  grant  a  pros¬ 
pective  exception  to  a  single  institution 
or  to  a  group  of  institutions  as  members 
of  a  class,  geographic  or  otherwise.  The 
Council  may  consult  with  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
prior  to  making  its  determination.  Re¬ 
quests  submitted  pursuant  to  this  para¬ 
graph  need  not  be  cost  justified. 

(e)  (1)  A  long  term  care  institution 
may  request  an  exception  as  provided  in 
this  paragraph  when  a  serious  hardship 
or  gross  inequity  has  been  caused  by  any 
of  the  following  occurrences: 

(1)  A  demonstrable  increase  in  had 
debts  experience  that  causes  the  institu¬ 
tion’s  gross  charges  not  to  reflect  accu¬ 
rately  actual  collections: 

(ii)  Increased  expenses  resulting  from 
requirements  imposed  by  law  or  govern¬ 
ment  regulation:  and 

(iii)  Increased  expenses  incurred  by 
reason  of  wage  and  salary  Increases  that 
are  exempt  under  the  provisions  of  §  152. 
32  of  this  chapter,  or  are  below  minimum 
wage  rates  imposed  by  Federal  or  State 
statutes  of  general  application. 

(2)  Each  request  for  an  exception  shall 
be  evaluated  on  the  basis  of  cost  justifi¬ 
cation.  In  reviewing  evidence  of  the  Cost 
justification  submitted  by  the  institu¬ 
tion,  the  Council  will  also  consider 
evidence  of  cost  containment  initiatives, 
prudent  management  practices  and  evi¬ 
dence  of  consistent  application  of  ac¬ 
cepted  accounting  principles  demon¬ 
strated  by  the  institution.  As  part  of  its 
evaluation,  the  Council  will  review  the 
following  financial  factors: 

(i)  All  allowable  operating  expenses. 
Including  depreciation,  and  special  re¬ 
serve  accounts  that  are  required  to  be 
replenished  by  reason  of  contractual 
agreement  or  consistent  historical  ap¬ 
plication  of  a  governing  board  resolu¬ 
tion; 

(ii)  Working  capital  needs;  and 

(iii)  All  revenues  from  patient  serv¬ 
ices,  and  revenues  from  other  operating 
activities. 

(f)  A  long  term  care  institution  may 
request  an  exception  for  any  reason 
causing  a  serious  hardship  or  gross  in¬ 
equity.  Each  request  submitted  pursuant 
to  this  paragraph  shall  be  evaluated  on 
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the  basis  of  cost  justification.  In  review¬ 
ing  the  cost  justification  submitted  by 
the  institution,  the  Council  will  also  con¬ 
sider  evidence  of  cost  containment  ini¬ 
tiatives,  prudent  management  practices 
and  consistent  application  of  accepted 
accounting  principles  demonstrated  by 
the  institution.  As  part  of  its  evaluation, 
the  Council  will  review  the  following 
financial  factors: 

(1)  All  allowable  operating  expenses, 
including  depreciation,  and  special  re¬ 
serve  accounts  that  are  required  to  be 
replenished  by  reason  of  contractual 
agreement  or  consistent  historical  appli¬ 
cation  of  a  governing  board  resolution; 

(2)  Working  capital  needs ; 

(3)  All  legally  available  funds,  includ¬ 
ing  revenues  from  patient  services,  reve¬ 
nues  from  other  operating  activities,  and 
revenues  from  non-operating  sources 
such  as  unrestricted  gifts  received  dur¬ 
ing  the  fiscal  year  being  reviewed  or 
unrestricted  income  from  unrestricted 
and  restricted  reserves; 

(4)  Changes  in  any  prices  or  directly 
related  operating  expenses  resulting 
from  capital  expenditures  previously  au¬ 
thorized  under  this  subpart  or  resulting 
from  services  or  property  for  which  new 
prices  have  been  authorized  under  Cost 
of  Living  Council  Notice  73-2  (38  FR 
30798)  published  on  November  7,  1973; 
and 

(5)  Evidence  of  cost  behavior  that  is 
unanticipated  and  significantly  different 
from  that  on  which  the  institution  has 
budgeted. 

§  150,783  Advisory  Stale  actions  and 
Federal  Approving  Officers. 

(a)  The  governor  of  each  State  and 
the  mayor  of  the  District  of  Columbia 
are  each  requested  to  designate  an 
agency  to  advise  the  Council  on  requests 
for  exceptions  to  these  regulations  or  on 
any  other  matters  that  the  Council  may 
from  time  to  time  specify.  Each  agency 
shall  review  the  requests  for  exceptions 
filed  with  it  under  §  150.782(a)  pursuant 
to  the  applicable  guidelines  set  forth  in 
this  subpart  and  whenever  it  considers 
that  the  granting  of  an  exception  is  es¬ 
sential  to  the  provision  of  adequate 
health  services  and  consistent  with  the 
Economic  Stabilization  Program  shall 
recommend  to  the  Administrator  of  the 
Office  of  Health,  Cost  of  Living  Council, 
or  to  an  official  appointed  under  para¬ 
graph  (b)  of  this  section,  that  an  excep¬ 
tion  be  granted  by  the  Council. 

(b)  The  Council  may  authorize  and 
appoint  an  official  who  shall  be  a  full 
time  employee  of  the  Federal  Govern¬ 
ment  to  whom  may  be  subsequently  dele¬ 
gated  the  authority  to  issue  Initial  de¬ 
cisions  on  requests  for  exceptions  sub¬ 
mitted  under  the  provisions  of  §  150.782. 
Such  official  may,  in  his  discretion,  hear 
representatives  of  long  term  care  institu¬ 
tions,  and  request  and  receive  additional 
information.  He  shall  consult  with,  and 
receive  the  advice  and  recommendations 
of,  State  advisory  agencies  with  respect 
to  the  requests  for  exception.  After  hav¬ 
ing  reviewed  the  record  and  considered 
the  recommendation  of  the  State  ad¬ 
visory  agency,  and  all  applicable  statu- 
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tory  and  regulatory  criteria,  he  shall 
grant  or  deny  the  request  for  exception, 
in  whole  or  in  part,  or  shall  forward 
the  request  to  the  Council,  with  or  with¬ 
out  a  recommendation.  He  shall  notify 
the  requesting  institution  in  writing  of 
his  decision.  An  institution  aggrieved 
by  an  initial  action  under  this  paragraph 
may  request  reconsideration  pursuant 
to  Part  155  of  this  chapter. 

§  150.784  State  control  program. 

(a)  An  agency  designated  by  the  gov¬ 
ernor  of  a  State  or  mayor  of  the  District 
of  Columbia  that  has  a  long  term  care 
price  control  program  may  apply  to  the 
Cost  of  Laving  Council  for  authorization 
to  administer  the  control  program  with¬ 
in  the  State  or  District  of  Columbia  in 
lieu  of  the  controls  set  forth  in  §§  150.769 
through  150.788  and  administered  by  the 
Cost  of  Living  Council.  The  State  agency 
shall  submit  to  the  Cost  of  Living  Coun¬ 
cil  a  comprehensive  description  of  its 
proposed  stabilization  plan  and  of  its 
existing  or  proposed  rules  for  use  by  the 
agency  in  considering  requests  for  price 
increases  for  the  long  term  care  institu¬ 
tions  under  its  jurisdiction.  The  submis¬ 
sion  to  the  Council  shall  include  am  eval> 
uation  by  the  long  term  care  institutions 
or  associations  of  long  term  care  insti¬ 
tutions  to  be  covered  by  the  control 
program. 

(b)  The  governor  of  a  State  or  the 
mayor  of  the  District  of  Columbia  may 
designate  a»  agency  to  coordinate  a  long 
term  care  price  control  program  and  as¬ 
sign  to  a  nongovernmental  organization 
the  responsibility  for  administering  the 
program. 

(c)  To  qualify  for  authorization  under 
this  section,  a  control  program  must — 

(1)  Have  as  its  objective  the  substan¬ 
tial  limitation  of  the  rising  price  of  long 
term  care,  and  there  must  be  reasonable 
basis  for  determination  that  the  ob¬ 
jective  can  be  met; 

(2)  Include  rules  and  regulations  that 
are  fair  and  equitable; 

(3)  Contain  adequate  and  assured 
funds  for  staffing,  commencement-  of 
program  and  operations  for  a  minimum 
of  one  year; 

(4)  Provide  for  participation  in  policy 
development  by  provider  groups,  long 
term  care  institutions  and  consumers; 

(5)  Be  coextensive  in  coverage  with 
the  Economic  Stabilization  Program  con¬ 
trols  for  long  term  care  institutions,  or 
it  must  be  demonstrated  that  the  State 
program  will  have  substantial  impact 
on  long  term  care  charges  and  expenses; 

<6)  Include  objective  standards  by 
which  to  measure  overall  performance; 

(7)  Include  uniform  standards  for 
measuring  individual  provider  perform¬ 
ance; 

(8)  Include  procedures  for  considera¬ 
tion  of  requests  for  exception  and  for  re¬ 
view  of  original  decisions  denying  such 
requests; 

(9)  Include  provisions  to  assure  com¬ 
pliance  (such  provisions  may  provide  for 
the  agency  to  order  refunds,  rollbacks, 
or  such  other  remedies  that  are  reason¬ 
able  and  appropriate  to  achieve  com¬ 
pliance)  ;  and 

(10)  Include  a  provision  for  price  post¬ 
ing  similar  to  that  required  in  S  150.779. 


(d)  If  the  Cost  of  Living  Council  ap¬ 
proves  the  proposed  stabilization  pro¬ 
gram  and  rules  of  an  agency,  it  will  notify 
the  agency  that  when  those  proposed 
rules  are  finally  adopted  and  put  into 
effect  by  the  agency,  the  Cost  of  Living 
Council  will  issue  a  certificate  of  com¬ 
pliance  to  that  agency.  If  the  Cost  of 
Living  Council  approves  existing  rules 
of  an  agency,  it  will  issue  a  certificate 
of  compliance  to  that  agency. 

(e)  A  long  term  care  institution  may 
place  in  effect,  in  accordance  with  the 
rules  of  an  agency  to  which  a  certificate 
of  compliance  has  been  issued,  any  price 
increase  authorized  or  allowed  to  go  into 
effect  under  the  State  program. 

(f)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  actions  taken 
under  the  program  of  an  agency  to  which 
a  certificate  of  compliance  has  been  is¬ 
sued  under  paragraph  (d)  of  this  section 
are  not  subject  to  review  by  the  Cost  of 
Living  Council. 

(g)  Each  agency  to  which  a  certificate 
of  compliance  has  been  issued  under 
paragraph  (d)  of  this  section  shall  also 
agree  to  furnish  periodically  to  the  Cost 
of  Living  Council  such  information  as 
the  Council  may  prescribe  for  the  Coun¬ 
cil’s  use  in  determining  whether  the 
agency  is  following  its  adopted  rules  and 
whether  the  purposes  of  the  Economic 
Stabilization  Program  are  being  served. 

(h)  The  Cost  of  Living  Council  may 
revoke  a  certificate  of  compliance  issued 
underparagraph  (d)  of  this  section  at 
any  time,  or  take  such  other  action  with 
respect  to  the  certificate  as  it  considers 
appropriate,  if  it  determines  that  the 
rules  to  which  the  certificate  applies  are 
not  being  followed  or  are  not  serving 
the  purposes  of  the  Economic  Stabiliza¬ 
tion  Program.  Price  increases  approved 
under  the  State  program  prior  to  such 
revocation  or  other  action  shall  in  no 
way  be  affected  by  such  revocation  or 
other  action. 

(i)  Any  long  term  care  institution  not 
subject  to  a  control  program  certified 
under  this  section  is  subject  to  this  sub¬ 
part. 

§  150.785  Prohibition. 

No  long  term  care  institution  subject 
to  this  subpart  may  adopt  any  change  in 
charging  practices,  reduction  in  quality 
or  quantity  of  services,  or  any  other 
practice  that  has  the  effect  of  avoiding 
compliance  with  any  provision  of  this 
title. 

§  150.786  Remedies  for  non-compliance. 

(a)  In  addition  to  any  remedies  pro¬ 
vided  in  Part  155,  if  the  Council  deter¬ 
mines  that  the  limitations  contained  in 
§  150.773,  5  150.775,  or  S  150.777  have 
been  exceeded,  and  no  exception  has 
been  granted,  the  Council  may  order: 

(1)  The  reduction  of  prices  to  compen¬ 
sate  for  realized  revenues  or  other  in¬ 
creases  in  excess  of  the  limitations;  or 

(2)  The  reduction  of  prices  to  assure 
that  realized  revenues  and  prices  will 
not  exceed  the  limitations  contained  in 
§  150.773,  5  150.775,  or  §  150.777,;  or 

(3)  The  refund  to  appropriate  classes 
of  purchasers  of  an  aggregate  amount 
equal  to  the  excess  (the  amount  to  be  re¬ 
funded  or  credited  to  an  account  shall  be 
allocated  on  a  pro  rata  basis) ;  or 


(4)  Any  other  action  which  is  reason¬ 
able  and  appropriate  to  cause  the  remis¬ 
sion  of  such  excess  realized  revenues;  or 

(5)  Any  combination  of  actions  under 
this  paragraph. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  if  a  long  term  care  institu¬ 
tion  determines  that  it  has  exceeded  the 
applicable  limitations  of  §  150.773,  §  150.- 
775,  or  §  150.777,  unless  an  exception  re¬ 
quest  is  pending,  the  granting  of  which 
would  eliminate  the  violation,  the  insti¬ 
tution  shall  submit  together  with  its  an¬ 
nual  report  filed  pursuant  to  §  150.780,  a 
plan  for  achieving  compliance  with  these 
sections  to  the  Office  of  Health,  Cost  of 
Living  Council,  2000  M  Street,  N.W., 
Washington,  D.C.  20508.  If  the  institu¬ 
tion  has  such  an  exception  request  pend¬ 
ing  at  the  time  of  filing  the  annual  re¬ 
port  pursuant  to  §  150.780,  the  compli¬ 
ance  plan  required  by  this  paragraph 
shall  be  filed  with  the  Council  within  20 
days  of  receipt  by  the  institution  of  a  de¬ 
cision  and  order  denying  the  exception 
request  or  granting  an  amount  less  than 
that  necessary  to  eliminate  the  viola¬ 
tion.  Such  a  compliance  plan  may  pro¬ 
vide  for  a  reduction  of  charges,  a  stipu¬ 
lation  of  no  price  increases  for  a  certain 
period  of  time,  refunds,  any  other  action 
which  is  reasonable  and  appropriate  to 
cause  the  remission  of  excess  charges,  or 
a  combination  of  any  of  the  foregoing. 
The  Cost  of  Living  Council  may  approve 
such  a  plan,  order  certain  changes,  or 
order  a  different  plan  of  its  own  design. 

§  150.787  Retention  and  availability  of 
records. 

(a)  Each  long  term  care  institution 
subject  to  this  subpart  shall  maintain 
such  records  as  are  sufficient  to  establish 
the  compliance  status  of  the  institution 
with  respect  to  this  title. 

(b)  Records  required  to  be  maintained 
under  paragraph  (a)  of  this  section  shall 
be  made  available  for  inspection  at  any 
time  upon  the  request  of  an  officer  or 
employee  of  the  Council  or  of  any  other 
person  authorized  to  represent  the  Coun¬ 
cil. 

(c)  Each  long  term  care  institution  re¬ 
quired  to  maintain  records  under  this 
section  shall  retain  such  records  for  at 
least  3  years  after  the  last  day  of  the 
fiscal  year  in  which  the  transactions  or 
other  events  recorded  in  such  records  oc¬ 
curred  or  the  property  was  acquired  by 
that  institution. 

§  150.788  Savings  and  severability. 

(a)  If  this  subpart  is  held  invalid  with 
respect  to  any  long  term  care  institution, 
Subpart  O  of  this  part  in  effect  on  De¬ 
cember  31,  1973,  shall  govern  the  long 
term  care  institution. 

(b)  If  any  provision  of  8§  150.769 
through  150.788  of  this  subpart  applica¬ 
ble  to  long  term  care  institutions  is  held 
invalid,  the  other  provisions  of  these 
sections  shall  remain  in  full  force  and 
effect. 

6.  In  6  CFR  Part  150,  an  Appendix  is 
added  to  Subpart  R  to  read  as  follows: 

Appendix  to  Stjbpart  R — Control  of 

Hospital  Costs  Under  the  Economic 

Stabilization  Program 

Current  Inflationary  problems  of  the  health 
sector  and  the  need  for  Federal  activity 
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result  from  the  nature  of  the  Industry  itself, 
and  the  Incentives  faced  by  health  care  man¬ 
agers.  As  will  be  discussed  below,  the  fact 
that  most  hospital  bills  are  now  paid  on  a 
cost-plus  basis  has  generated  a  “blank  check” 
environment  for  the  financing  of  hospital 
care.  Although  this  kind  of  reimbursement 
system  existed  before  1965,  it  was  not  until 
the  introduction  of  Medicare  and  Medicaid 
that  cost-plus  reimbursement  accounted  for 
a  substantial  proportion  of  hospital  revenue. 
Hence,  it  was  this  massive  infusion  of  Fed¬ 
eral  and  State  funds  that  radically  affected 
hospital  behavior.  The  effects  were  especially 
significant  given  the  original  intent  of  Con¬ 
gress  that  Federal  financing  programs  should 
be  neutral  with  respect  to  the  delivery  sys¬ 
tem.  Many  now  consider  the  passage  of  the 
Medicare  and  Medicaid  amendments  in  1972 
as  a  partial  repeal  of  the  original  intent  of 
Congress. 

Among  the  many  amendments  included  in 
this  bill,  P.L.  92-603,  several  stand  out  as 
major  changes  in  the  role  of  the  Federal 
Government  vis-a-vis  health  providers :  those 
with  respect  to  capital  expenditures,  Profes¬ 
sional  Standards  Review  Organizations, 
limitations  on  reasonable  cost  reimburse¬ 
ment,  payment  for  the  services  of  teaching 
physicians,  utilization  review,  and  prospec¬ 
tive  reimbursement.  In  several  instances  the 
provisions  of  this  act  specifically  prohibit 
reimbursement  for  costs  that  would  normally 
be  allowed  unless  the  hospital  has  complied 
with  comprehensive  health  planning  require¬ 
ments,  ar.d  does  not  provide  care  in  a  much 
more  expensive  way  than  other  similar  pro¬ 
viders.  The  usual  procedure  has  been  for 
Medicare  to  reimburse  all  costs  actually  in¬ 
curred  by  an  institution  in  providing  med¬ 
ically  necessary  care  to  program  beneficiaries. 
The  important  feature  of  the  1972  amend¬ 
ments  is  that  they  now  recognize  that  some  of 
the  costs  which  used  to  be  considered  rea¬ 
sonable  may  not  be  reimbursed  if  a  hospital 
spends  more  than  other  comparable  institu¬ 
tions  to  provide  similar  services.  Similarly, 
if  non-Medicare  and  non -Medicaid  patients 
are  not  asked  to  pay  (the  key  is  being  asked, 
not  actually  paying)  their  full  share  of  costs, 
l.e.,  charges  are  less  than  costs.  Medicare  will 
reimburse  only  to  the  level  of  charges. 

At  the  time  that  most  of  these  amend¬ 
ments  were  being  debated  in  the  Congress, 
the  Administration  introduced,  in  August 
1971,  Phase  I  of  its  Economic  Stabilization 
Program.  It  is  crucial  for  an  understanding 
of  this  program  to  appreciate  the  environ¬ 
ment  in  which  it  was  created.  This  environ¬ 
ment  has  both  a  past  and  a  future.  The 
past  is  Medicare  and  Medicaid;  the  future  is 
National  Health  Insurance.  A  critical  issue 
involved  in  the  debate  over  National  Health 
Insurance  will  be  the  level  of  government 
participation  in  the  medical  care  system. 

In  the  end,  the  discussion  about  the 
Economic  Stabilization  Program  is  really 
whether  an  uncontrolled  and  unregulated 
health  delivery  system  should  exist  when  all 
or  most  of  the  medical  bill  Is  paid  on  a  cost- 
plus  basis  by  some  third-party  payor.  A 
second  issue,  of  course,  is  If  controls  are 
necessary,  what  shape  should  they  take. 

Phase  IV  controls  are  now  also  being  issued 
for  long  term  care  institutions,  medical 
practitioners  and  medical  laboratories,  and 
health  maintenance  organizations.  The  re¬ 
mainder  of  those  who  were  designated  as 
“noninstitutlonal  providers  of  health  serv¬ 
ices”,  during  Phase  II  are  no  longer  covered 
by  specific  health  price  controls.  The  goal  of 
the  Phase  IV  controls  in  each  sector  of  the 
health  industry  is  to  define  the  required 
limitations  on  the  proper  unit  of  volume  and 
at  the  appropriate  level  in  order  to  allow  for 
continued  development  and  growth  within 
an  effective  cost  containment  framework. 

Medical  practitioners  and  medical  labora¬ 
tories  are  to  continue  under  price  Increase 


limitations  although  prices  may  be  raised  an 
average  of  4%  instead  of  2.5%,  in  recogni¬ 
tion  of  higher  practice  costs.  The  Phase  Q 
requirement  of  cost  Justification  has  been 
removed,  and  the  exceptions  process  simpli¬ 
fied  and  liberalized.  The  new  HMO  controls 
attempt  to  deal  directly  with  the  dual  na¬ 
ture  of  the  HMO — they  include  provisions  to 
cover  both  the  Insurance  company  functions 
and  the  activities  that  the  HMO  performs  as 
a  provider  of  health  service.  They  are  de¬ 
signed  to  aid  and  encourage  the  develop¬ 
ment  of  HMOs. 

Long  term  care  institutions  are  being 
placed  under  a  system  which  limits  to  6.5% 
increases  in  realized  per  diem  revenue  by 
class  of  purchaser.  This  recognizes  the  char¬ 
acter  of  long  term  care  institutions  in  which 
much  revenue  comes  from  Just  a  few  sources 
such  as  State  Medicaid  programs.  The  new 
system  also  recognizes  the  fact  that  stays 
are  generally  long,  occupancy  stable,  and  the 
bulk  of  reimbursed  services  can  be  Included 
in  a  single  daily  rate. 

Because  of  the  overriding  importance  of 
the  hospital  sector  and  the  complex  pro¬ 
cedures  necessary  to  control  its  costs,  we  will 
focus  our  discussion  on  the  hospital  and  the 
controls  designed  to  moderate  the  rate  of  in¬ 
crease  in  hospital  costs. 

BACKGROUND 

In  the  modern  history  of  the  health  in¬ 
dustry,  1965  stands  out  as  a  line  of  demarca¬ 
tion — pre-  and  post-Medicare/Medicaid. 

Table  1,  below,  shows  the  rate  of  change  of 
the  Consumer  Price  Index  for  medical  care 
and  semi-private  room  rate  compared  with 
the  “all-items”  C.PJ.  for  selected  years.  This 
index,  constructed  and  maintained  by  the 
Bureau  of  Labor  Statistics  is  also  referred 
to  as  the  “cost  of  living”  index.  Even  prior 
to  the  passage  of  Medicare,  hospital  costs 
were  Increasing  more  rapidly  than  the  overall 
cost  of  living. 

Table  1.— Average  annual  increases  in  consumer  price 
•  index 


[In  percent] 


All 

items 

Medical 

care 

Semi¬ 

private 

room 

1950. . . 

1955 . 

2.2 

3.8 

6.9 

1900 . . 

2.0 

4.1 

6.3 

1965. . 

1.3 

2.5 

5.8 

1967 . . . . 

2.9 

7.1 

19.8 

1969 . . . . 

5.4 

6.8 

13.4 

1970 . _= 

5.9 

6.3 

12.9 

1971 . .3 

4.3 

6.5 

12.2 

1972 . ^ 

3.3 

3.2 

6.6 

Fiscal  years  1969  to  1971.... 
Phase  II  (November  1971 

6.6 

6.7 

13.0 

to  January  1973) _  - 

3.6 

3.4 

5.4 

Source:  Consumer  Price 

Index, 

Bureau 

of  Labor 

Statistics. 


The  pre-Medicare/Medicaid  experience 
suggests  that  the  health  industry  has  always 
possessed  significant  Inflationary  potential. 
However,  it  was  only  after  the  introduction 
of  Medicare  and  Medicaid  that  the  problem 
of  hospital  and  medical  care  inflation  really 
became  serious  and  succeeded  in  achieving 
great  visibility.  The  semi-private  room  rate 
which  had  been  increasing  at  about  6.0  per¬ 
cent  a  year  Jumped  to  rates  of  increase  of  be¬ 
tween  13  and  20  percent  following  the  Intro¬ 
duction  of  these  two  Federal  programs.  These 
rates  of  Increase  were  more  than  three  times 
the  Increase  reported  for  all  prices  in  the 
economy. 

Table  2  presents  a  summary  of  the  growth 
in  hospital  expenses  for  various  items — labor, 
nonlabor,  and  capital  in  pre-  and  post- 
Medicare/Medicaid  periods.  Again  the  dra¬ 
matic  increases  following  the  introduction  of 
those  Federal  programs  is  apparent. 

Table  2 .—Compound  growth  rates  for  selected  hospital 
indices 


[In  percent] 


Index 

Pre- 

medicare 

(1960-65) 

Post¬ 

medicare 

(1966-71) 

Total  expense . 

10.2 

17.0 

Payroll  expense _ _ 

10.1 

15.9 

Nonpayroll  expense _ _ 

10.4 

18.6 

Personnel . . 

5.1 

5.6 

Average  salary . . 

4.7 

9.8 

Increase  in  plant  assets.... 

8.0 

9.1 

Source:  “The  Hospital — A  Changing  Environment.” 
Investment  Research,  First  National  City  Bank,  1973, 

p.  6. 

With  the  aid  of  this  very  simple  table,  two 
important  aspects  of  hospital  cost  increases 
are  shown: 

1.  Although  significant,  wage  increase  in 
the  post-Medicare  period  did  not  account  for 
all  of  the  growth  in  payroll  expenses;  much 
of  the  increase  resulted  from  increases  in 
the  number  of  hospital  employees. 

2.  Payroll  expenses  in  total  grew  in  the 
post-Medicare  period  less  rapidly  than  did 
nonpayroll  expenses. 

To  obtain  more  meaningful  measures  of 
hospital  cost  increase,  these  aggregate  statis¬ 
tics  are  converted  into  two  commonly  used 
measures — expense  per  patient  day  and  ex¬ 
pense  per  admission.  These  measures  take 
into  account  the  full  picture  of  hospital  cost 
inflation  including  the  fact  that  major  in¬ 
creases  in  spending  resulted  from  Increased 
use  of  laboratory  tests,  X-rays,  therapy, 
drugs,  etc. 

Table  3  below  summarizes  these  increases  for 
selectively  grouped  periods.1 


1  The  Phase  I II /TV  row  and  the  “inten¬ 
sity”  columns  were  calculated  using  the  pro¬ 
jections  and  Index  discussed  in  the  section 
on  Phase  IV  controls. 


Table  3. — Increase  fn  hospital  expenses 
[In  percent] 


Expense  per 
adjusted 
patient-day 

Expense  per 
adjusted 
admission 

Intensity  of 
services 

per  day  ' 

Intensity  of 
services  per 
admission  * 

Pre-medicare  (1963  to  1965) _ 

=  7.5 

8.2 

3.0 

3.7 

Post-medicare  (1966  to  1969) _ 

12. 2 

14.4 

7.2 

9.0 

Pre-ESP  (1969  to  1971) . . 

....  13.9 

11.6 

5.1 

2.3 

Phase  n  (1972  to  1973) . 

10. 4 

8.9 

4.2 

2.8 

Phase  in . . . 

_  » 9. 0 

'7.4 

2.9 

1.9 

Note.— The  wage  Increases  included  In  the  input  price  index  were  of  health  workers  which  rose  significantly 
faster  after  Medicare  than  wages  for  all  workers.  Hence,  the  increase  in  “wages  and  prices"  is  not  all  uncontrollable 
In  the  usual  sense.  The  incroase  In  intensity  of  servioes  is  therefore  the  amount  of  funds  used  to  purchase  more 

equipment  or  personnel. 

1  Obtained  by  dividing  expense  per  adjusted  patient-day  by  hospital  wage  and  price  index  and  calculating 
percentage  increases. 

*  Obtained  by  dividing  expense  per  adjusted  admission  by  hospital  wage  and  price  Index  and  calculating 
percentage  increase. 

•  Projection  using  January-July  1973  and  projected  through  1974. 
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Before  Medicare,  expense  per  patient  day 
and  expense  per  admission  were  rising  at 
rates  of  7J>  percent  and  8.2  percent  respec¬ 
tively.  This  meant  Intensity  Increases  of  3.0 
percent  and  3.7  percent  respectively.* 

In  contrast,  the  Immediate  post-Medlcare 
period  saw  Increases  of  12.2%  In  expense  per 
day  and  14.4%  In  expense  per  admission, 
with  increases  In  Intensity  of  12,  percent  per 
day  and  9.0  percent  per  admission.  As  ex¬ 
plained  In  the  notes  accompanying  Table  3, 
these  Increases  In  Intensity  represent  the 
amount  spent  in  the  provision  of  more  serv¬ 
ices  per  patient  day  or  per  admission,  after 
taking  Into  account  increases  in  the  prices 
of  goods  and  services  bought  by  hospitals. 

The  period  Just  before  the  imposition  of 
economic  controls  (1969-1971)  saw  the  an¬ 
nual  per  diem  increase  go  up  even  more,  to 
13.9  percent.  However,  during  1968  the  aver¬ 
age  length  of  stay  declined  with  the  result 
that  expense  per  admission  rose  only  11.6 
percent  or  an  intensity  increase  of  2.3  per¬ 
cent.  Intensity  Increases  per  day  rose  6.1 
percent,  down  from  the  12  percent  of  the  im¬ 
mediately  preceding  period,  but  still  higher 
than  before  Medicare.  These  figures  clearly 
show  the  very  rapid  growth  of  hospital  costs 
per  day  of  service  or  per  day  In  a  hospital 
Immediately  following  the  Introduction  of 
Medicare.  They  also  show  the  start  of  a  very 
encouraging  trend.  Length  of  stay  has  been 
declining  steadily  in  the  range  of  1-2  percent 
annually  since  1968.  This  means  that  when 
people  go  Into  the  hospital,  they  get  out 
faster.  Thus,  the  cost  of  a  total  stay  In  a  hos¬ 
pital,  the  real  cost  with  which  the  patient  is 
concerned,  has  been  rising  more  slowly  than 
the  cost  per  day.  More  tests  and  other  serv¬ 
ices  are  being  performed,  but  In  a  shorter 
number  of  days. 

The  use  of  the  last  two  columns  in  Table  3 
Is  an  attempt  at  separating  hospital  cost  In¬ 
creases  Into:  (1)  Those  necessary  to  provide 
the  same  level  of  services  as  In  the  previous 
year;  and  (2)  those  cost  increases  which  were 
used  to  provide  more  services  per  day  or  per 
stay  in  a  hospital,  i.e.,  increases  In  “intensity 
of  services’’.  As  noted  in  Table  2  however, 
part  of  the  increase  in  the  cost  of  producing 
the  same  care  In  the  post-Medicare  period 
was  for  wage  Increases  higher  than  those 
offered  to  most  workers  in  the  economy.  In 
the  usual  sense  of  an  Index,  one  would  not 
take  the  data  for  the  Index  from  the  area  un¬ 
der  analysis.  Rather,  comparisons  would  be 
drawn  to  the  area  from  what  had  occurred  in 
the  economy  In  general.  In  this  case,  how¬ 
ever,  we  have  attempted  to  use  actual  Input 
price  data  from  the  health  industry  Itself 
wherever  possible,  in  order  to  highlight  the 
growth  In  the  amount  spent  to  provide  more 
services.  That  1s,  after  Medicare,  when  the 
pressures  to  control  costs  were  reduced,  hos¬ 
pital  workers  received  increases  in  wages 
greater  than  those  paid  to  non-hospital  work¬ 
ers.  Although  some  of  this  wage  Increase 
went  to  increase  the  earnings  of  low  wage 
earners,  all  hospital  workers  benefited  from 
these  increases.  This  difference  could  amount 
to  as  much  as  one  percent  of  total  cost 
diverted  from  increased  use  of  Inputs  to 
higher  wage  Increases  for  health  workers. 

Table  4  brings  together  many  of  the  ideas 
which  we  have  discussed  thus  far.  On  a  per 
patient  day  basis,  cost  Increases  accelerated 
rapidly  after  1965  with  an  important  factor 
being  greater  intensity  and  services  provided 
per  day  of  care.  In  order  to  understand  the 


3  Feldstein  (p.  17)  using  a  different  set  of 
adjustments  had  calculated  an  annual  in¬ 
crease  in  Intensity  of  about  4  percent  in  this 
period,  and  a  3.8  percent  average  of  1955- 
1968  “The  Rising  Cost  of  Hospital  Care”. 
Martin  S.  Feldstein,  1971,  Information  Re¬ 
sources  Press. 


RULES  AND  REGULATIONS 

need  for  and  the  potential  Impact  of  eco¬ 
nomic  controls  It  was  necessary  to  decom¬ 
pose  these  cost  increases  in  some  summary 
format  Into  that  part  which  arose  from  the 
higher  prices  paid  for  the  Inputs,  and  that 
part  that  arose  from  Increases  In  services. 

Before  the  Introduction  of  Medicare,  the 
relatively  low  rates  of  increase  In  costs  were 
divided  evenly  between  Increases  In  wages 
and  prices,  and  Increases  In  the  amount 
spent  on  more  services.  With  the  Introduc¬ 
tion  of  Medicare,  Increased  use  of  inputs 
began  Immediately,  followed  shortly  there¬ 


after  by  large  Increases  In  wages  and  hiring 
of  more  employees. 

Table  4  shows  that  during  the  1969-1971 
period,  when  average  cost  per  patient  day  was 
rising  14.8  percent,  wages  were  rising  10  per¬ 
cent,  and  hospitals  were  increasing  their  em¬ 
ployees  per  day  at  a  rate  of  3.7  percent.  Simi¬ 
larly,  non-payroll  expenses  during  this  period 
were  rising  15.9  percent  annually,  when 
prices  were  going  up  only  5.1  percent  and  the 
use  of  non-wage  inputs  was  increasing  at  an 
annual  rate  of  10.3  percent. 


Table  4 .—Factor!  contributing  to  hospital  cost  increases  ( expenses  per  patient  day ) 


Item 


Total  increase - - 

Increase  in  wages  and  prices . 

Wages . - 

Prices _ _ 

Changes  in  service . . 

Labor . . . 

Other . 

Percent  of  total  increase  due  to — 

Wages  and  prices . 

Changes  in  services.. . 


Average  annual  percentage  increase 


1950-60 

1960-65 

1965-67 

1967-69 

1969-71 

1971-72  l 

7.5 

6.7 

10.3 

13.8 

14.8 

11.6 

3.8 

3.5 

4.1 

8.0 

8.2 

5.7 

5.2 

4.7 

4.7 

9.9 

10.0 

7.0 

1.5 

1.3 

2.9 

4.8 

5.1 

3.3 

3.7 

3.2 

6.2 

5.8 

6.6 

5.9 

3.1 

1.7 

3.8 

2.8 

3.7 

2.2 

4.6 

5.6 

9.6 

9.8 

10.3 

10.1 

49.6 

51.6 

39.7 

58.2 

55.3 

49.5 

50.4 

48.4 

60.3 

41.8 

44.7 

50.5 

1  Based  on  estimates  from  the  “Hospital  Indicators”  National  Hospital  Panel  Survey  in  Hospitals,  J.A.H. A., 
Dec.  16,  1972. 


Source:  Price  data  are  from  the  Consumer  Price  Index,  Bureau  of  Labor  Statistics.  All  other  data  are  from  Hospitals, 
Guide  Issues,  August  1,  various  years,  and  Hospital  Statistics  1971,  American  Hospital  Association,  1972. 


The  proportion  of  the  Increase  In  per  day 
costs  going  Into  more  inputs  of  all  types  has 
continued  to  the  point  where  these  Intensity 
Increases  amount  to  almost  half  of  the  total. 
One  possible  explanation  for  this  trend  Is 
that  the  system  has  not  yet  fully  adjusted 
from  the  tremendous  Increase  In  Inputs  that 
began  in  1965.  Although  the  relative  propor¬ 
tion  of  increases  going  to  Increased  use  of 
Inputs  declined  In  1967-1969,  it  was  not  be¬ 
cause  these  Increases  were  tapering  off,  but 
because  wages  and  prices  began  to  Increase 
at  double  pre -Medicare  rates. 

Having  established  that  by  all  definitions 
of  cost,  hospital  costs  were  rising  at  very 
high  rates  between  1965  and  1971,  let  us  turn 
briefly  to  theories  and  definitions  of  hospital 
Inflation  before  proceeding  to  discuss  eco¬ 
nomic  controls  as  they  were  designed  to  com¬ 
bat  inflation  In  this  health  care  sector. 

INFLATION  IN  THE  HOSPITAL  INDUSTRY 

In  the  discussion  thus  far  we  have  passed 
over  a  discussion  of  the  appropriate  measure 
of  the  price  of  hospital  services.  As  Indicated 
previously,  we  have  concentrated  on  the  more 
inclusive  measures  of  hospital  prices  such  as 
cost  per  patient  day  or  cost  per  admission. 
While  these  Inclusive  definitions  of  hospital 
prices  are  now  widely  used  In  the  economics 
of  health  care  literature,  their  use  In  the  de¬ 
sign  of  the  health  care  cost  control  regula¬ 
tions  is  at  the  heart  of  the  current  contro¬ 
versy  over  the  proposed  Phase  IV  controls. 
To  understand  why  the  definitions  of  price  as 
used  In  other  sectors  of  the  economy  are  not 
appropriate  for  the  hospital  sector.  It  Is  use¬ 
ful  to  briefly  discuss  why  hospital  cost  In¬ 
flation  has  occurred. 

Martin  Feldstein  offers  much  evidence  that 
hospital  cost  Inflation  Is  caused  primarily  by 
increases  in  the  demand  for  services.3  Several 
reasons  are  offered  for  the  Increased  demand. 
As  insurance  coverage  Increases,  and  the  net 
cost  to  the  patient  Is  reduced,  more  and 
higher  quality  care  Is  demanded,  hence 
higher  costs.  The  growth  of  cost-plan  reim¬ 
bursement  (see  above)  has  also  put  hospitals 
In  a  position  where  they  may  Incur  higher 


3  Ibid,  Chapter  3. 


costs  (to  provide  higher  quality  or  more  ex¬ 
pensive  services)  without  fear  of  reductions 
in  demand,  or  a  reduction  in  their  revenues.4 

Explanations  of  the  causes  of  Inflation  of 
this  type  usually  place  the  emphasis  on  a 
general  Increase  In  demand  for  a  commodity 
or  service  which  can  only  be  satisfied  at 
higher  prices.  The  higher  price  then  serves 
to  ration  the  available  supply,  making  It 
available  to  those  willing  to  pay  this  higher 
price.  The  Inflation  In  health  cost,  due  to  in¬ 
creased  demand  for  services  was,  however, 
characterized  by  an  unusual  circumstance. 
As  the  cost  of  care  rose,  because  of  the  addi¬ 
tion  of  more  and  costlier  inputs,  demand  did 
not  slacken.  The  patient  faced  an  extremely 
low  net  price,  resulting  from  ever-increasing 
insurance.  In  addition,  under  Medicare  and 
Medicaid,  where  the  net  price  to  the  patient 
Is  essentially  zero,  with  the  programs  paying 
for  all  Incurred  costs,  the  desire  to  Increase 
the  number  and  kinds  of  services  when 
totally  unchecked.  In  essence,  the  potential 
menu  of  services  rendered  by  the  hospital 
was  unlimited. 

Blue  Cross  had  always  reimbursed  on  a  cost 
basis,  but  until  the  introduction  of  Medicare 
and  Medicaid,  and  the  tremendous  growth  of 
Insurance  coverage  In  the  late  1960’s,  Blue 
Cross  cost  reimbursement  alone  was  generally 
not  sufficient  to  cause  this  tremendous  al¬ 
teration  in  hospital  behavior.  The  growth  of 
Blue  Cross  during  the  1940’s  and  1950’s  did 
change  hospital  behavior  somewhat,  but  It 
was  only  when  Medicare  and  Medicaid  began, 
and  over  50%  of  all  hospital  revenues  came 
from  cost  reimbursement,  that  behavior 
changed  substantially.  In  addition,  at  some 
point  higher  hospital  costs  are  reflected  back 


‘Medicare,  Medicaid,  and  most  Blue  Cross 
plans  contract  with  participating  hospitals, 
and  agree  to  pay  the  costs  of  providing  serv¬ 
ices  to  the  beneficiaries  or  subscribers  of  the 
third  party.  The  share  of  costs  to  be  assumed 
Is  determined  retrospectively  (l.e.,  after  the 
fiscal  year  is  over)  by  calculating  the  ratio  of 
the  subscribers’  gross  charges  to  the  total 
charges  billed  by  the  Institution,  and  apply¬ 
ing  the  ratio  to  the  total  costs  of  the  covered 
departments. 
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to  patients  in  the  form  of  higher  Blue  Cross 
premiums.  This  was  not  the  case  with  Medi¬ 
care  and  Medicaid  where  the  patient  essen¬ 
tially  pays  no  premium.  There  is  however,  a 
one  day  hospital  deductible  under  Medicare 
which  has  gone  up  in  proportion  to  Increased 
hospital  costs,  but  this  accounts  for  only  a 
small  amount  of  the  dollar  increase  in  hos¬ 
pital  expenses.  The  net  result  of  all  these 
changed  activities  is  that  while  the  total  cost 
of  a  day  of  hospital  care  rose  from  $16  In  1950 
to  $109  In  1973,  a  patient’s  out-of-pocket 
costs  actually  declined  from  $10  per  day  to  $9 
per  day-  As  mentioned  above  one  of  the  fac¬ 
tors  that  generally  limits  inflation  is  the  in¬ 
ability  to  expand  production  or  services  in¬ 
definitely  as  demand  increases.  The  relative 
ease  with  which  supply  can  respond  to 
changes  in  price  is  called  the  "elasticity  of 
supply”.  It  has  often  been  assumed  that  the 
supply  of  hospital  services  is  relatively  In¬ 
elastic,  i.e.,  that  It  does  not  respond  signifi¬ 
cantly  to  changing  prices  or  conditions.  How¬ 
ever,  the  post-Medicare/Medicaid  experience 
did  much  to  dispel  that  notion.  The  quantity 
response  of  the  hospitals  to  the  increase  in 
demand  that  accompanied  the  introduction 


*  Hospital  Indicators  Panel  Survey. 


of  Medicare  and  Medicaid  was  implicit  in  the 
increase  in  the  number  of  nonfederal  short¬ 
term  general  hospitals,  the  number  of  beds, 
and  the  average  hospital  size  from  1965-1970 
(see  Table  5) . 

At  the  same  time  that  the  number  of  hos¬ 
pitals  and  beds  was  being  expanded,  patients 
began  to  stay  in  hospitals  longer.  Length  of 
stay  began  increasing  from  an  average  of  7.8 
days  in  1965  to  8.4  days  in  1968,  partly  be¬ 
cause  of  the  increase  in  elderly  patients. 
Length  of  stay  levelled  off  in  1968  and  then 
began  to  decline.  Hospital  occupancy  rates 
rose  from  76%  In  1965  to  78%  in  1970,  but 
then  they,  too,  began  to  decline.  Occupancy 
continued  to  decline  until  1973  when,  ac¬ 
cording  to  Indicators  data,  it  levelled  ofT.  A 
comparison  of  capacity  utilization  (i.e.,  occu¬ 
pancy)  rates  during  this  period  is  revealing. 
In  1965,  when  there  were  741,000  beds  they 
were  occupied  76%  of  the  time.  In  1970,  with 
a  supply  of  848,000  beds  and  a  5%  greater 
length  of  stay,  the  occupancy  rate  was  only 
2.6%  higher  than  it  had  been  in  1965.  Clearly, 
the  new  beds  were  not  being  used  to  capacity 
or  even  to  the  same  extent  as  was  the  old 
supply.  By  1972,  with  a  supply  of  beds  14% 
higher  than  that  of  1965,  the  occupancy 
rates  were  75.2%,  lower  even  than  the  1965 
rate. 


Table  5. — Hospitals,  beds,  size,  and  utilization,  selected  years 


Year  Hospitals  Beds  Average  bed  Average  length  Occupancy 

(thousands)  size  of  stay  (days)  rate 


1065. .  5.736  741  120  7.8  76.0 

1968 -  5,820  806  138  8.4  78.2 

1970 . 5.859  848  145  8.2  78.0 

1972 .  5,843  884  151  7.9  75.2 


Source:  Hospital  Statistics,  1972. 


These  figures  might  lead  one  to  question 
the  long-term  wisdom  of  the  post-Medicare/ 
Medicaid  quantity  response.  It  is  necessary  to 
ask  how  many  beds  were  really  needed.  If 
there  had  been  no  more  beds  in  1972  than  in 
1965,  each  bed  would  have  had  to  be  occupied 
only  88%  of  the  time  in  order  to  serve  all  the 
1972  admissions  to  hospitals.  This  does  not 
seem  to  be  an  unusually  high  capacity  untili- 
zation  rate.  But  even  granting  that  the  opti¬ 
mal  occupancy  rate  for  most  hospitals  is 
several  percentage  points  lower,  one  is  still 
troubled  by  the  expansion  of  supply  and  the 
resultant  costs  to  all  patients  of  maintaining 
one  out  of  every  four  beds  empty  at  all  times. 

The  causes  of  hospital  cost  inflation  de¬ 
scribed  above,  and  the  large  increase  in  hospi¬ 
tal  expenses,  would  lead  one  to  the  conclu¬ 
sion  that  there  would  have  been  an  inflation 
problem  even  if  the  prices  hospitals  paid 
for  their  inputs  (labor,  capital,  consumable 
goods)  had  not  risen  In  any  unusual  man¬ 
ner.  Yet  such  increases  did  occur  in  the 
latter  half  of  the  1960s,  somewhat  fueled  by 
the  cost  pass-through  approach  to  reim¬ 
bursement,  but  also  caused  by  external  forces. 
These  increases  add  an  additional  layer  to 
the  inflation  problem.  There  have  been  many 
empirical  studies  which  have  shown  the  con¬ 
tribution  to  inflation  made  by  increases  in 
the  cost  of  each  factor.  In  the  recent  book  by 
Karen  Davis  and  Richard  Foster*  the  authors 
summarize  this  literature.  The  two  basic  cost 
Items  that  have  exacerbated  the  cost  infla¬ 
tion  problem  are  capital 7  and  labor.8  The  as- 


*  Community  Hospitals:  "Inflation  in  the 
Pre-Medicare  Period”,  Karen  Davis  and  Rich¬ 
ard  Foster,  1973,  Social  Security  Administra¬ 
tion. 

•  See  Maw  Lin  Lee,  "A  Conspicuous  Produc¬ 
tion  Theory  of  Hospital  Behavior”,  Southern 
Economic  Journal,  July  1971,  pp.  48-58. 

•See  "Rising  Cost  of  Hospital  Care”,  op. 
clt.  Chapter  5. 


surance  of  adequate  reimbursement  for  serv¬ 
ices  led  to  an  essentially  unconstrained 
increase  in  the  amount  of  equipment  pur¬ 
chased  and  the  number  of  hospitals,  beds,  and 
an  increase  in  average  bed  size.  These  in¬ 
creases  often  occurred  without  regard  to  the 
usual  analytical  criteria  of  efficiency,  need,  or 
likely  utilization.  It  also  led  to  increases  in 
the  number  of  hospitals  offering  various 
kinds  of  complexity  expanding  services.*  That 
is.  as  demand  expanded  without  constraint, 
the  use  of  non-wage  inputs  and  different 
technologies  expanded  as  well.  Much  of  this 
expansion  was  in  the  physical  plant  itself, 
where  the  relatively  small  proportion  of  cash 
required  allowed  major  capital  expansion 
with  the  assurance  that  third  party  pay¬ 
ments  would  generate  adequate  revenues  to 
meet  mortgage  obligations. 

Increased  labor  costs  as  well  have  been  a 
factor  in  adding  to  hospital  inflation.  In¬ 
creases  in  the  hospital’s  wage  bill  have  come 
about  both  through  increases  in  the  wages 
per  employee.  In  part  due  to  so-called  “catch¬ 
up”  wage  increases,  and  increases  in  the 
number  of  employees. 

The  question  of  “catch-up”  wage  increases 
has  two  phases — catch-up  of  lower  paid  hos¬ 
pital  employees  with  other  hospital  employ¬ 
ees  and  catch-up  of  hospital  employees  with 
non-hospital  employees.  Although  compari¬ 
son  is  difficult  since  many  hospital  Jobs  do 
not  exist  elsewhere,  data  from  the  trien¬ 
nial  BLS  Industry  Wage  Study  in  Hospitals 
when  compared  with  the  general  "Area  Wage 
Surveys,"  also  conducted  by  BLS,  show  that 
there  has  been  significant  closing  of  the  gaps 


•  See  Ralph  E.  Berry,  Jr.  "Perspectives  on 
Rate  Regulation”;  paper  presented  at  the 
Conference  on  Regulation  in  the  Health  In¬ 
dustry.  January  9,  1974  National  Academy  of 
Sciences,  Institute  of  Medicine,  Washington, 
D  C.  P.  I2ff. 


between  hospital  employees  and  those  in 
other  industries.1* 

Although  it  is  difficult  to  measure  the  pre¬ 
cise  impact  of  the  extension  of  minimum 
wage  legislation  to  hospital  employees,  and 
the  spread  of  collective  bargaining  agree¬ 
ments,  there  is  little  doubt  that  they  have 
had  major  effects.  Those  areas  of  the  coun¬ 
try,  such  as  Oakland-San  Francisco  and  New 
York  City,  which  had  some  of  the  first  collec¬ 
tive  bargaining  agreements  (and  strikes  by 
hospital  employees)  now  have  the  highest 
wage  scales  in  the  health  industry,  and  have 
wages  generally  comparable  to,  if  not  higher 
than,  similarly  employed  individuals  outside 
the  hospital  industry.  Much  of  these  in¬ 
creases  are  reflected  in  the  10  percent  wage 
increases  after  Medicare  th$t  are  shown  in 
Table  4. 

In  summary,  the  analysis  of  hospital  cost 
inflation  reveals  that  the  uncontrolled  in¬ 
creases  in  expenditures  for  health  care  were 
directed  into  a  variety  of  channels.  They  were 
reflected  only  in  part  in  higher  room  and 
board  rates.  Still  further  increases  were  re¬ 
flected  in  the  costs  of  ancillary  services.  The 
need  for  these  increases  had  resulted  from 
substantially  higher  wage  increases  to  hos¬ 
pital  employees,  the  employment  of  more 
workers  per  patient  served,  the  purchase  of 
newer  and  more  elaborate  equipment,  and 
the  building  of  more  and  fancier  hospitals. 

All  of  these  cost  increases  were  translated 
into  higher  unit  charges  and  larger  increases 
in  the  aggregations  of  charges  per  day  and 
per  stay,  and  higher  total  reimbursements 
from  third  party  payors. 

Consequently,  no  single  measure  of  price 
can  properly  reflect  the  changes  that  oc¬ 
curred,  nor  can  one  seek  to  control  hospital 
cost  inflation  by  limiting  the  growth  in  only 
one  price  or  group  of  prices.  It  Is  for  this 
reason  that  most  health  economists  now 
rely  on  the  more  Inclusive  measures  of  cost 
per  patient  day  and  the  cost  per  admission 
as  indices  of  hospital  prices. 

FIRST  ATTEMPTS  AT  ECONOMIC  CONTROLS - 

PHASE  n 

In  1971  hospital  room  charges  were  rising 
at  13  percent  per  year,  and  hospital  costs  per 
patient  day  were  rising  even  faster,  at  14.8 
percent.  The  tremendous  increase  in  the  use 
of  inputs,  especially  non-wage  inputs,  con¬ 
tinued,  and  wage  rates  were  now  rising  at  10 
percent  per  year.  Prices  in  the  general  econ¬ 
omy  were  rising  faster  than  at  any  time  in  the 
previous  twenty  years  (at  5.1  percent  per 
year) . 

The  decision  was  made  by  the  President  in 
the  summer  of  1971  to  place  the  economy 
under  a  90-day  wage  and  price  freeze  with  a 
series  of  Phase  II  economic  controls  to  be 
established  by  the  end  of  the  freeze.  Because 
of  its  unique  characteristics,  the  health  in¬ 
dustry  was  singled  out  for  separate  controls 
that  would  deal  with  the  special  nature  of 
inflation  in  that  sector  of  the  economy.  These 
controls,  issued  by  the  Price  Commission  in 
December  1971,  were  developed  in  conjunc¬ 
tion  with  the  Health  Services  Industry  Com¬ 
mittee. 


10  In  addition  to  the  evidence  presented  in 
Feldstein,  Chapter  5,  there  is  a  discussion  of 
hospital  nursing  wages  relative  to  other  nurse 
wages  and  relative  to  other  female-oriented 
occupations  such  as  teacher  and  secretary  in : 
Altman,  S.H.  “The  Present  and  Future  Sup¬ 
ply  of  Registered  Nurses”,  1971,  U.S.  Depart¬ 
ment  of  Health,  Education  and  Welfare,  Divi¬ 
sion  of  Nursing,  p.  80.  Altman  shows  signifi¬ 
cant  progress  made  by  registered  nurses  rela¬ 
tive  to  these  other  occupations.  Unpublished 
data  from  the  same  study  also  show  larger 
increases  for  RN’s  relative  to  industrial 
nurses. 
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PHASE  n  CONTROLS 

The  Phase  n  health  controls  Included  regu¬ 
lations  for  Institutional  providers  of  care 
(hospitals  and  nursing  homes)  and  non-ln- 
stltutlonal  providers  of  care  (predominantly 
physicians  and  dentists).  While  the  goal  of 
the  Institutional  provider  regulations  was 
based  on  the  Price  Commission  goal  for  the 
general  economy,  a  halving  of  Inflation  rates 
In  each  sector.  It  was  Impossible  to  Implement 
health  controls  that  were  the  same  as,  for 
example,  shoe  controls.  As  indicated  pre¬ 
viously,  there  are  factors  other  than  a  narrow 
definition  of  price  per  unit  of  service  that 
enter  the  picture;  cost  reimbursement,  tech¬ 
nological  advance,  greater  use  of  inputs,  and 
the  ambiguous  nature  of  the  product  pro¬ 
duced  by  a  hospital. 

The  first  major  problem  was  how  to  cor¬ 
relate  hospital  care  paid  for  under  cost  re¬ 
imbursement  contracts  with  that  paid  for 
on  the  basis  of  charges  per  service.11  Using 
a  limitation  of  6.0  percent  on  increases  in 
aggregate  annual  revenues  due  to  price  in¬ 
creases  as  the  basic  control,  a  per  diem  limi¬ 
tation  of  8.0  percent  was  instituted  for  cost 
reimbursers,  with  the  additional  2  0  percent 
for  increased,  intensity  of  services  per  day. 
Thus,  there  was  an  explicit  limit  on  price 
increases  for  both  charge  paying  patients 
(revenues  generated  through  increases  in 
prices)  and  cost  paying  patients  (maximum 
allowable  per  diem  increases  in  costs) .  Com¬ 
bined  with  the  6.0  percent  increase  in  ag¬ 
gregate  annual  revenues  due  to  price  in¬ 
creases  was  a  5.5%  limit  on  increases  in  the 
wage  bill,  not  the  wage  rate.  This  meant  that 
additional  employees  had  to  be  balanced 
against  funds  for  old  workers.  This  5.5  per¬ 
cent  wage  bill  increase  produced  an  allow¬ 
able  3  3  percent  increase  in  total  co6ts.,a  The 
remainder  of  the  6  percent  allowance  was 
divided  between  a  2.5  percent  increase  in 
non-wage  costs  (the  general  goal  for  the 
entire  economy)  and  a  1.7  percent  factor  to 
allow  for  increases  in  expenditures  for  new 
technology  not  directly  billed  to  patidnt 
services.  This  was  a  residual  intensity  factor 
not  specifically  defined. 

The  1.7  percent  allowance  for  new  tech¬ 
nology  and  the  2  percent  intensity  allow¬ 
ance  for  cost  reimbursement  allowed  for 
increases  attributable  to  changes  in  the  num¬ 
ber  of  services  and  their  method  of  provi¬ 
sion.  Table  6  shows  increases  in  the  inten¬ 
sity  of  hospital  services  for  the  years  up  to 
the  beginning  of  the  Economic  Stabilization 
Program.  As  can  be  seen,  these  increases  had 

Tabi.f.  6 —  l-istlmated  per  diem  “intensity"  inereases 


[Tn  percent] 


Year 

(1) 

Total 

(21 

Excluding  new 
technology 
factor 

(3)i 

1956  to  1965 . 

_  3. 2 

1.8 

I960  . 

_  6. 7 

5.0 

1967 . . 

.  7.6 

5.9 

196H . . . 

.  7.2 

5.5 

1969 . . . . 

.  5. 5 

3.8 

1970 . 

.  4.5 

2.8 

*  Column  (3)  is  derived  by  subtracting  the  1.7  percent 
new  technology  factor  from  column  (2),  leaving  just 
the  intensity  increases  experienced  in  each  year. 


Source:  1972  Annual  Report  of  the  Board  of  Trustee* 
©f  the  Federal  Hospital  Insurance  Trust  Fund.  p.  21, 
transmitted  June  6, 1971,  to  the  Speaker  of  the  House  of 
Representatives. 


a  The  Social  Security  Administration  es¬ 
timates  (unpublished  data)  that  in  1971 
about  54%  of  all  hospital  care  was  paid  for 
under  cost  reimbursement  contracts. 

“  Labor  costs  in  a  hospital  are  estimated 
by  the  Social  Security  Administration  to  be 
about  60%  of  total  costs. 


fallen  off  from  ahigh  of  7.2  percent  in  1968 
to  4.5  percent  in  1970. 

The  other  main  feature  of  the  Phase  II 
regulations  was  a  volume  index  which  ad¬ 
justed  a  hospital's  level  of  allowable  cost  and 
revenues,  as  the  number  of  days  of  care  or 
admissions  increased  or  decreased.  It  was 
this  volume  index  which  prevented  the  total 
revenue  of  a  hospital  from  being  fixed,  re¬ 
gardless  of  the  number  of  services  rendered. 
It  did,  however,  provide  for  a  one-to-one 
correspondence  between  changes  in  volume 
and  changes  in  allowable  revenue  and  costs. 

The  Phase  II  system  was  designed  for  the 
short  run  and  therefore,  it  could  not  deal 
completely  with  such  factors  as  changes 
in  the  volume  of  services  of  new  capital 
facilities. 

It  has  always  been  recognized  that  the 
added  cost  of  treating  more  patients,  par¬ 
ticularly  in  a  well-functioning  hospital,  is 
far  less  than  the  average  cost  of  treating  all 
patients.  As  a  hospital  adds  a  few  more  pa¬ 
tients,  it  is  not  necessary  to  add  such  items 
as  more  X-ray  machines,  nurses,  or  even 
beds.  Therefore,  the  hospital  that  increased 
its  volume  of  patients  was  permitted  more 
allowable  costs  and  revenues  than  it  really 
needed  to  treat  the  additional  patients.  The 
requirement  for  cost  justification  meant 
that  if  these  potential  revenues  were  not 
actually  spent,  they  had  to  be  returned. 
Thus,  there  was  still  an  incentive  to  spend. 

The  hospital  that  declined  in  volume  of 
patients  faced  a  different  and  more  severe 
problem.  If  the  decline  in  volume  was  5%, 
expenses  had  to  be  reduced  by  a  full  5%. 
However,  because  a  significant  portion  of 
hospital  costs  is  fixed  in  the  short  run,  the 
effect  of  the  Phase  II  volume  adjustment 
was  to  take  away  some  allowable  costs  that 
had  to  be  incurred  regardless  of  how  many 
patients  were  served.  The  result  was  that 
many  hospitals  facing  declines  in  volume 
had  to  dip  into  (and  perhaps  exhaust)  re¬ 
serves  in  order  to  meet  operating  expenses. 

RESULTS  UNDER  PHASE  II 

The  13  months  under  Phase  II  saw  a  halv¬ 
ing  of  increases  in  the  hospital  room  and 
board  rates.  The  semi-private  room  rate  rose 
only  6.6%  during  1972,  and  only  5.4%  be¬ 
tween  November  1971  and  January  1973. 12 
Analysis  of  Just  this  measure  of  cost  alone 
would  have  led  one  to  believe  that  the  prob¬ 
lem  of  health  care  cost  inflation  was  over. 
Yet  economists,  as  was  demonstrated  previ¬ 
ously.  caution  that  the  average  daily  service 
charge  omits  a  large  and  growing  fraction 
of  costs  that  grows  differently.  Therefore,  it 
was  necessary  to  review  the  performance  of 
other  indices  of  cost  such  as  cost  per  patient 
day  and  cost  per  admission.  It  became  clear 
that  while  the  rate  of  increase  in  room  and 
board  rates  declined  by  over  50%  during 
Phase  II,  co6t  per  adjusted  patient  day  and 
cost  per  adjusted  admission  declined  by 
much  less — only  about  25%.  What  appears 
to  have  happened  was  that  hospitals  were 
willing  to  sacrifice  some  part  of  price  in¬ 
crease  revenues  from  charge  payors  as  long 
as  they  knew  that  cost  reimbursers  were  still 
there  to  pay  the  majority  of  the  bills. 

The  Phase  II  regulations  produced  some 
unusual  results  in  hospitals  especially  dur¬ 
ing  the  extension  periods  of  Phase  III/IV  in 
1973.  Hospital  charge  increases  were  con¬ 
tained,  and  revenue  increases  from  charge 
payors  reduced  accordingly.  On  the  other 
hand,  costs  continued  to  increase  at  almost 
the  pre-ESP  rates.  To  the  extent  that  they 
found  them  reasonable,  cost  reimbursers  were 
continuing  to  reimburse  for  all  Incurred 
costs,  thereby  assuming  a  relatively  larger 
share  of  reimbursed  expenses  than  they  had 

**  Consumer  Price  Index,  Bureau  of  Labor 
Statistics. 


in  the  past.  Aside  from  the  general  implica¬ 
tions  to  the  system  this  result  was  of  special 
concern  to  the  public  programs  such  as 
Medicare  and  Medicaid.  Although  it  is  diffi¬ 
cult  to  explain  the  reasons  behind  this  result 
with  any  precision,  it  is  also  clear  that  ad¬ 
missions  increased  under  Phase  II.  Whereas 
in  1971  admissions  had  only  risen  .4  percent 
and  patient  days  went  down  1.5  percent,  dur¬ 
ing  1972,  admissions  rose  2.6  percent  and 
patient  days  increased  1.8  percent.  The  trend 
toward  shorter  length  of  stay  did,  however, 
continue. 

PHASE  IV  CONTROLS 

The  Phase  IV  hospital  controls  switch  the 
emphasis  from  individual  prices  as  a  proxy 
for  costs  to  a  more  aggregate  measure  of 
price — total  cost  of  a  hospital  stay.  Under 
the  Phase  IV  regulations,  changes  in  the 
number  of  admissions  is  used  as  a  means  of 
adjusting  the  hospital’s  volume  of  services 
and  allowable  cost  Increases. 

Two  important  departures  from  the  Phase 
n  system  are  the  separate  treatment  of  In¬ 
creased  costs  due  to  new  and  approved  capi¬ 
tal  expenditure  and  the  separation  of  the 
controls  on  inpatient  and  outpatient  serv¬ 
ices.  The  Phase  II  system  had  included  a 
single  6%  control  limit  which  was  to  be  an 
average  for  every  hospital  service.  For  the  in¬ 
stitution  that  was  not  expanding,  such  a 
limit  was  more  than  sufficient  to  meet  its 
expenses.  However,  new  construction  gen¬ 
erally  requires  a  new  pricing  structure,  and 
that  required  an  exception  which  was  not 
easy  to  obtain.  Further  complicating  the  sit¬ 
uation  was  the  fact  that  it  was  often  impos¬ 
sible  to  obtain  financing  unless  some  as¬ 
surance  could  be  given  that  when  the  proj¬ 
ect  was  completed,  the  hospital  pricing  struc¬ 
ture  could  be  changed.  Such  an  assurance  was 
generally  unobtainable,  even  in  the  excep¬ 
tions  process. 

The  Phase  IV  health  regulations  now  pro¬ 
vide  that  an  institution  planning  a  capital 
expenditure  of  more  than  $100,000  can  recover 
such  costs  if  it  has  demonstrated  the  need 
for  the  project  and  the  reasonableness  of  the 
costs.  The  approval  of  the  state  agency  des¬ 
ignated  under  section  1122  of  the  Social  Se¬ 
curity  Act)  comprehensive  health  planning 
provisions)  is  to  be  taken  as  demonstration 
of  community  need.  This  change  makes  the 
process  more  reasonable  and  manageable 
since  capital  allowances  are  included  in  ad¬ 
dition  to  those  allowed  for  current  opera¬ 
tions.  The  new  provisions  also  reinforce  the 
development  of  area-wide  and  State-wide 
planning  activities  rather  than  the  con¬ 
tinued  predominance  of  Federal  controls. 

In  order  not  to  discourage  the  trend  to¬ 
wards  increased  use  of  outpatient  services,  a 
separate  limit  of  6  percent  was  established 
for  hospital  outpatient  services.  Such  a  limit 
could  be  Implemented  either  on  an  aggregate 
weighted  (by  service)  basis,  similar  to  the 
physician  limitations,  or  a  6  percent  increase 
across  the  board  for  all  services.  This  provi¬ 
sion  does  not  place  any  limits  on  the  amount 
of  outpatient  services  provided. 

The  controls  dropped  the  requirement  of 
cost  Justifying  all  price  increases  in  order 
to  maximize  managerial  flexibility.  The  only 
Internal  cost  constraint  remaining  is  the 
5.5%  wage  limitation  plus  all  allowable  fringe 
benefit  increases. 

THE  7.5  PERCENT  IIMIT 

The  basic  control  of  Phase  IV  is  a  limit  of 
7.5  percent  on  increases  in  charges  and  reim¬ 
bursed  cost  per  admission.  These  limitations 
are  placed  on  the  institution  that  does  not 
plan,  and  does  not  in  fact  have  a  different 
volume  of  admissions  than  In  the  past  year. 
Since  no  change  In  admissions  Is  projected, 
this  allowance  really  amounts  to  a  budget 
prospectively  set  no  higher  than  7.5  percent 
above  the  prior  year’s  operating  budget  (re- 
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membering  that  new  capital  expenditure, 
even  for  the  same  number  of  patients  is  still 
an  add-on). 

Experience  during  the  first  part  of  1973 
showed  that  7.6  percent  was  likely  to  be  a 
reachable  target.  Data  for  the  first  quarter  of 
1973  taken  from  the  “Hospital  Indicators 
Panel  Survey  of  the  American  Hospital  Asso¬ 
ciation”  showed  expenses  per  adjusted  admis¬ 
sion  rising  at  an  annualized  rate  of  7.1  per¬ 
cent  compared  to  a  rate  of  8.9  percent  for  1972 
(and  a  rate  of  8.2  percent  for  the  fourth 
quarter  of  1972).  Results  for  the  first  half  of 
the  year  showed  an  increase  of  about  7.5  per¬ 
cent.  This  was  a  significant  trend  since  the 
economy  was  generally  decontrolled  under 
voluntary  Phase  III  guidelines.  It  was  this 
period  that  was  used  for  projecting  increases 
for  1974  rather  than  a  time  when  the  whole 
economy  was  under  strict  controls. 

The  7.5  percent  control  limit  was  based  on 
three  components: 

1.  an  estimate  of  the  cost  of-  producing  the 
same  level  of  services  as  in  the  previous  year; 

2.  a  productivity  offset  to  account  for  more 
efficient  production  of  last  years’  services; 
and 

3.  an  intensity  factor  to  provide  a  margin 
for  increases  in  the  quantity  of  services  (in 
addition  to  those  which  result  from  capital 
expenditures  of  more  than  $100,000). 

In  estimating  the  increased  cost  of  produc¬ 
ing  the  same  level  of  services,  there  was  no 
difficulty  in  estimating  the  impact  of  wage 
Increases  because  the  5.5  percent  guideline 
plus  0.7%  fringe  benefit  limit  is  still  in  effect. 
Similarly,  it  was  not  difficult  to  determine 


the  proportion  of  a  hospital’s  cost  imputed 
to  labor  and  non-labor  inputs.  It  is  generally 
recognized  that  a  60%  payroll  factor  and  40% 
non-payroll  factor  are  reasonable.14 

The  problem  of  estimating  an  index  of 
factor  prices,  as  Felds te in  has  noted,  was  the 
most  severe.  The  major  reason  for  the  diffi¬ 
culty  is  the  lack  of  weights  to  be  attributed 
to  each  of  the  major  non-wage  items  pur¬ 
chased  by  a  hospital. 

Because  such  an  index  was  not  generally 
available  it  was  necessary  for  the  Cost  of 
Living  Council  to  develop  such  an  index.  This 
was  accomplished  by  using  three  sources  for 
weights  for  non-wage  items,  and  a  variety  of 
sources  for  projections  of  inflation.  Table  7 
presents  the  categories  selected  (column  1), 
their  estimated  percentage  of  non-wage  costs 
(column  2),  the  increases  projected  for  1974 
using  1973  observations  as  of  September  1973 
(column  3) .  and  their  weighted  contributions 
to  non-wage  and  total  cost  increases 
(columns  4  &  5).  This  factor  input  price 
index  has  also  been  applied  retrospectively  to 
data  for  1963-1972  and  calculations  have 
yielded  the  wage  and  price  index  with  values 
for  the  last  ten  years.  These  values  were  used 
to  adjust  the  expense  data  in  Table  3  to  come 
up  with  estimates  of  the  increases  in  in¬ 
tensity  expenditures  per  day  and  per  admis¬ 
sion  in  pre-control  years. 


14  These  ratios  were  first  used  by  the  Phase 
II  Health  Services  Industry  Committee  and 
have  also  been  used  by  the  Phase  IV  Health 
Industry  Advisory  Committee. 


Tabi.e  7 

1974  PROJECTION  OE  INCREASES  IN  NONWAGE  COST  ITEMS 


Contribution  to  increase  in — 

Category 

Percent  of  Likely  increase  - 

non  wage  costs 

Nonpayroll 

Total  costs 

costs 

(1) 

(2)  (3) 

(4) 

(5) 

_  13. 5 

1'fTC‘lU 

0.7 

Percent 

Percent 

0.  42 

2.  Drugs... - - 

.  7.0 

1.2 

0.08 

.03 

3.  Haw  food . .  . . . . 

_  7.0 

15.  0 

i.  or. 

.42 

4.  Utilities . . . . 

_  4. 

8.3 

.35 

.  14 

5.  Depreciation . . . 

fi.  Interest . . 

-  9.5  l 

_  4.  1  I 

3.5 

.48 

.19 

7.  Insurance _  _ 

1.9 

3.3 

.00 

.03 

8.  Medical  supplies _ 

_  21.5 

4  0 

.00 

.40 

9.  Other . . . 

.......  31.3 

^5. 0 

1.57 

.03 

Total . . . 

100.0  ... 

4. 01 

2.26 

The  weights  used  in  rows  2-7  of  column  (2) 
were  calculated  from  a  sample  of  S-52  forms 
on  file  at  the  Cost  of  Living  Council.  Rows 
1  and  8  were  estimated  from  data  supplied 
by  the  New  York  State  Hospital  Association, 
which  also  confirmed  the  estimates  from  the 
sample  of  S-52's.  The  weights  derived  were 
later  confirmed  to  be  consistent  with  avail¬ 
able  data  from  the  American  Hospital  Associ¬ 
ation.  The  increases  projected  in  column  (3) 
are  either  1973-1974  CPI  projections  or  esti¬ 
mates  based  on  other  available  data.  The 
CPI  drugs  index  showed  no  significant 
changes  in  1973,  but  an  allowance  was  in¬ 
cluded  to  allow  for  some  substitution  of 
more  expensive  drugs  outside  of  the  “in¬ 
tensity”  allowance  discussed  later. 

Most  interest  and  depreciation  funds  are 
covered  under  the  “new  capital”  provisions 
and  can  be  recovered  without  regard  to  the 
operating  limit.  However,  an  allowance  was 
included  to  take  into  account  the  effect  of 
Bmall  (less  than  $100,000)  projects.  The  in¬ 
creases  projected  for  insurance  (3.3%),  and 
utilities  and  fuel  (8.3%)  are  the  1973  CPI 
projections.  The  events  of  the  last  few 
months,  however,  suggest  that  the  amount  of 
future  increases  in  hospital  fuel  costs  are 
uncertain.  For  this  reason  a  separate  notice  is 


being  issued  with  the  regulations  to  permit 
hospitals  to  adjust  their  allowance  because  of 
increased  fuel  costs. 

The  increases  projected  for  medical  sup¬ 
plies  (4.6%)  is  half  the  annual  increase  in 
the  value  of  industry  shipments  as  projected 
by  the  U.S.  Department  of  Commerce  for 
1972-1980.  This  item  may  be  somewhat  mis¬ 
leading  because  many  supply  prices  do  not 
increase  as  new  products  enter  the  market 
(similar  to  drugs) .  However,  half  the  increase 
in  shipment  values  was  included  to  permit  a 
large  part  of  the  product  substitution  (with¬ 
out  technological  change)  without  resort  to 
the  intensity  allowance.  The  final  item,  the 
residual,  “other”,  was  estimated  to  increase 
by  5  percent.  This  represents  the  average  in¬ 
crease  for  1973  in  the  CPI  all  items,  less  food. 
This  index  was  selected  because  we  had  al¬ 
ready  taken  account  of  increases  in  the  cost 
of  raw  food.  The  process  was  repeated  vising 
the  1973  WPI,  less  agricultural  products, 
with  similar  results.  This  projection  was 
originally  designed  to  be  consistent  with 
COLC  goals,  but  there  was  enough  rounding 
in  the  final  calculations  so  that  even  in¬ 
creases  of  up  to  8  percent  could  be  accom¬ 
modated  within  the  same  control  limit.  The 
original  estimate  of  wage  and  input  price  in¬ 


creases  (using  5%  CPI  increase)  was  5.86%. 
Using  a  6%  assumption  the  factor  goes  up  to 
5.97%  while  7%  yields  6.11%  and  8%  yields 
6.23%. 

PRODUCTIVITY  OFFSET 

It  was  necessary  to  develop  some  offset  of 
the  Phase  IV  allowances  to  recognize  in¬ 
creased  productivity  of  hospital  services.  The 
three  authors  whose  works  are  discussed  here 
provided  us  with  the  background  for  the 
selection  of  the  1  %  tradeoff. 

Richard  Elnicki  estimates  average  annual 
changes  in  labor  productivity  in  three  com¬ 
bined  Connecticut  hospitals  from  a  high  of 
1.54%  to  a  low  of  .62%  over  a  10  year  pe- 
riod.,s  As  part  of  an  effort  undertaken  for 
the  Cost  of  Living  Council,  Jim  Jeffers,  Pro¬ 
fessor  of  Economics  at  Iowa  University, 
developed  an  alternative  methodology  and 
used  the  same  data  as  Elnicki.  Although  the 
estimates  are  not  comparable,  the  work  of 
both  Elnicki  and  Jeffers  indicate  that  the 
hospitals  studied  experience  significant  in¬ 
creases  in  factor  productivity  over  the  period. 
Jeffers’  estimates  ranged  from  around  .5%  to 
about  1.7%.  Jerry  Cromwell,  Senior  Econo¬ 
mist  of  Abt  Associates,  also  undertook  a  study 
for  the  Department  of  Health,  Education  and 
Welfare.17  He  estimated  hospital  productivity 
nationally  over  the  1964-1971  period  for  nine 
cost  centers  that  incur  slightly  more  than 
50%  of  all  hospital  costs.  The  results  show  a 
positive  productivity  increase  for  all  bed 
sizes,  and  an  overall  productivity  gain,  na¬ 
tionally,  of  1.13  percent.  It  was  therefore 
determined  that  a  1  %  tradeoff  for  productiv¬ 
ity  gains  was  not  unreasonable. 

INTENSITY  ALLOWANCE 

Table  6  shows  the  per  diem  intensity  in¬ 
creases  recorded  by  the  Social  Security  Ad¬ 
ministration  for  the  pre-  and  post-Medicare 
periods.  Before  Medicare,  per  diem  intensity 
increases  averaged  3.2%  annually.  We  divided 
these  increases  by  the  value  of  our  wage  and 
price  index  for  each  year  and  recalculated 
the  effective  increase  in  intensity  in  terms  of 
1967  input  prices,  obtaining  3.6  percent.  Then 
in  establishing  our  intensity  allowances  for 
Phase  IV  we  sought  to  repeat  the  calcula¬ 
tions  for  1974  so  as  to  obtain  an  intensity  al¬ 
lowance  which  would  be  similar  to  the  long 
term  pre -Medicare  trend. 

Since  all  calculations  for  Phase  IV  had  been 
done  on  a  per  admission  basis,  we  had  to  es¬ 
tablish  a  bridge  from  per  diem  increases  to 
per  admission  increases.  We  have  also  se6n 
that  under  Phase  II  rules,  costs  for  the  first 
nine  months  of  1973  have  risen  7.4%  per 
admission  and  8.9%  per  day  (since  length  of 
stay  has  continued  to  drop  at  1.3%).  If  that 
relationship  were  to  continue,  the  basic  Phase 
IV  system  is  likely  to  produce  a  9%  per  diem 
increase.  It  is  also  likely  that  the  more  liberal 
capital  expansion  provisions,  case  mix  ad¬ 
justment,  and  exceptions  policies  should  in¬ 
flate  that  figure  another  1.0  to  1.5  percent. 
Thus,  the  total  per  diem  increase  should  be 
in  the  range  of  10.0  to  10.5  percent. 

We  assumed  that  50%  of  the  per  diem  cost 
increase  would  be  due  to  intensity  (5.0-5.25 
percent).18  When  the  10.0  to  10.5  percent  per 
diem  increases  are  deflated  by  the  1974  value 


16  Richard  Elnicki,  “Effect  of  Phase  II  Price 
Controls  on  Hospital  Services,”  “Health  Serv¬ 
ices  Research,”  Summary  1972,  Pp.  106-116. 

18  James  Jeffers,  “Measurement  of  Changes 
in  the  Productivity  of  inputs  Producing  Hos¬ 
pital  Services,”  final  report  on  contract  CLC- 
73-7139,  July  1,  1973,  unpublished. 

17  Jerry  Cromwell,  “Hospital  Productivity 
Trends  in  U.S.  Short-term  General  Non- 
Teaching  Hospitals,”  supported  under  con¬ 
tract  number  HEW-05-73-19,  by  the  Division 
of  Health  Evaluation. 

18  See  table  four. 
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of  the  index,  the  resulting  real  increases  in 
intensity  allowed  by  the  Phase  IV  regulations 
are  3. 2-3 .3  percent,  which  is  comparable  to 
the  pre-Medicare  intensity  increases.  That  is, 
the  2.6%  Intensity  allowance  Included  in  the 
7.5%  operating  limit,  is  consistent  with  these 
intensity  increases  recorded  before  the  Medi¬ 
care/ Medicaid  Inflationary  cycle. 

Combining  the  three  factors,  increased  cost 
needed  to  produce  last  years’  services,  pro¬ 
ductivity  offset,  and  intensity  factor,  leads 
to  the  following  result: 

Table  8 

PHASE  IV  COST  INCREASES 

Percent 

Increased  cost  of  unchanged  opera¬ 
tions  _  5. 9 

Payroll  6.0%X60%  (weight)  = 

3.6% 

Non-payroll  5.7%x40 
(weight)  =2.3% 

Adjustment  for  increased  productivity  — 1.0 
Allowance  for  increased  intensity _  .  2.  5 


Net  income  increase _  7.  4 

THE  MARGINAL  COST  ASSUMPTIONS 

Whereas  Phase  II  assumed  that  almost  all 
costs  were  variable  as  volume  changed,  the 
Phase  IV  controls  took  careful  account  of 
the  differences  that  had  to  be  recognized  be¬ 
tween  fixed  and  variable  costs.  We  used  three 
pieces  of  research  that  could  be  categorized 
as  studies  in  short  run  relationships  of  mar¬ 
ginal  (i'.e.,  those  that  vary  with  output)  to 
average  costs,  P.  Feldstein,  Lave  and  Lave, 
and  M.  Feldstein.'*  1 

J.  Lave  and  L.  Lave.  “Estimated  Cost 
Functions,’’  “American  Economic  Review" 
June  1970,  Pp.  370-395. 

M.  Feldstein,  Economic  Analysis  for  Health 
Service  Efficiency,  Amsterdam,  North  Holland 
Publishing  Company,  1968. 

Paul  Feldstein  used  monthly  cost  and  ac¬ 
tivity  observations  over  a  two  year  period 
for  Gary  (Indiana)  Methodist  Hospital.  He 
found  that  the  ratio  of  short  run  marginal 
cost  to  short  run  average  cost  ranged  from 
21-27%.  Feldstein  also  estimated  short  run 
total  cost  functions  for  each  of  several  hos¬ 
pital  departments  and  concluded  that  in 
most  cases,  costs  did  not  vary  significantly 
with  small  increments  in  output. 

The  Laves  used  semi-annual  observations 
on  74  Western  Pennsylvania  hospitals,  and 
estimated  an  average  cost  function  based  on 
utilization,  size,  and  a  time  trend.  A  second 
stage  regressed  the  coefficients  of  the  inde¬ 
pendent  variables  against  a  number  of  envi¬ 
ronmental  factors  (urban-rural,  teaching 
status)  to  determine  in  each  case  the  opti¬ 
mum  set  of  explanatory  variables  according 
to  the  usual  goodness  of  fit  criteria.  This 
technique  of  economic  analysis  yields  a  quan¬ 
titative  estimate  of  the  amount  of  variation 
in  costs  explained  by  changes  in  volume  of 
patients.  The  Laves  also  found  evidence  of 
slight  economies  of  scale  (services  can  be  pro¬ 
duced  more  cheaply  as  the  number  produced 
Increases)  and  of  an  accelerating  rate  of 
cost  inflation.  They  also  found  that  marginal 
cost  varied  between  40-65%  of  average  cost. 

Martin  Feldstein  analyzed  the  cost  impli¬ 
cations  of  differences  in  the  Intensity  of  utili¬ 
zation  of  a  given  stock  of  facilities  (Chapter 
5).  He  was  specifically  concerned  with  the 
average  and  marginal  costs  of  short-run  in¬ 
creases  in  the  rate  of  case-flow.  The  marginal 
cost  of  a  case  was  found  to  be  almost  21% 
of  average  cost,  calculated  at  the  mean  values 


’*  P.  Feldstein,  “An  Empirical  Investigation 
of  the  Marginal  Co6t  of  Hospital  Service,” 
Chicago,  University  of  Chicago,  1961. 
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of  the  independent  variables.  Feldstein  also 
calculated  the  MC/AC  ratios  for  seven  in¬ 
dividual  case-mix  categories.  The  MC/AC  ra¬ 
tios,  by  category,  are:  general  medical,  0.17; 
pediatrics,  0.26;  surgery,  0.21;  ear-nose- 
throat,  0.47;  gynecology,  0.03;  obstetrics, 
0.47;  and  others,  0.40.  Feldstein  also  found  a 
serious  underutilization  of  the  stock  of  hos¬ 
pital  facilities  in  the  short-run. 

After  evaluating  the  literature,  with  spe¬ 
cial  emphasis  on  the  above  three  studies, 
and  with  the  assistance  of  the  Bureau  of 
Health  Services  Research  and  Evaluation  of 
the  Department  of  Health,  Education,  and 
Welfare,  a  marginal  cost  to  average  cost  fac¬ 
tor  of  40%  was  included  in  the  Phase  IV 
regulations.  If  this  adjustment  were  used 
from  zero  change  in  admissions,  it  would 
mean  that  an  institution  that  was  increas¬ 
ing  in  volume  would  be  allowed  only  40% 
of  average  cost  and  charge  for  each  extra 
admission.  The  hospital  that  was  declining 
in  volume  would  be  allowed  to  keep  60%  of 
the  average  cost  and  charge  of  each  lost  ad¬ 
mission.  and  recover  the  difference  from  the 
remaining  patients. 

There  are,  however,  statistical  indications 
that  while  the  40/60  ratio  is  a  reasonable 
average,  when  volume  of  admissions  in¬ 
creases  the  marginal  cost  may  actually  be 
somewhat  higher,  i.e.,  it  costs  more  than 
40%  to  service  the  increased  admissions 
and  that  when  volume  is  declining  the  fixed 
costs  may  be  higher,  i.e.,  a  hospital  cannot 
reduce  its  cost  per  case  by  40%.“  For  this 
reason,  and  to  reduce  the  need  for  hospitals 
to  make  charge  adjustments  for  small 


”  The  American  Hospital  Association  has 
been  concerned  with  the  60-40  split  of  costs. 
They  presented  data  that  show  that  on  the 
up-side,  marginal  costs  are  80%  of  average 
costs  and  on  the  down-side,  they  are  only 
10-20 '  I  of  average  cost. 


changes  in  volume,  a  “zone  of  no  adjust¬ 
ment”  was  created. 

ZONE  OF  NO  ADJUSTMENT 

The  imposition  of  the  Phase  IV  volume  ad¬ 
justment  is  delayed  for  most  hospitals,  with 
the  extent  of  the  delay  dependent  on  their 
size.  For  the  first  2%  increase  in  admissions 
for  large  hospitals  (and  4%  increase  for 
small")  the  7.5%  allowance  Is  permitted 
over  last  year’s  per  admission  averages,  with 
no  adjustment  required.  That  is  to  say,  the 
hospital  is  allowed  to  assume  that  all  costs 
are  variable. 

The  large  hospital  that  declines  up  to  5% 
in  admissions  (10%  for  small  hospitals)  is 
allowed  to  assume  that  all  costs  are  fixed. 
That  is  to  say,  the  hospital  may  keep  its  total 
budget  at  107.5%  of  the  last  year’s  budget. 
Once  volume  changes  go  beyond  these 
limits,  the  volume  adjustment  begins.  The 
equations  for  calculating  the  percentage 
limits  for  each*  change  in  volume  appear  in 
the  appendix.  Much  has  been  made  of  the 
marginal  cost  assumption  and  the  potential 
harshness  of  the  volume  adjustment.  The 
effect  of  the  zone,  however,  is  to  postpone 
the  volume  adjustment  and  to  liberalize  the 
marginal  cost  assumption.  Table  9  shows, 
for  both  large  and  small  hospitals,  the  actual 
marginal  cost  assumption  of  the  regulations, 
depending  upon  the  change  in  volume  that 
is  actually  experienced.  A  further  modifica¬ 
tion  in  the  volume  adjustment  formula  is  a 
limit  on  the  required  reduction  in  price  for 
volume  Increases  such  that  a  hospital  could 
impose  at  least  a  3%  increase  in  cost  per 
admission.  On  the  down-side  a  limit  of  20% 
was  imposed  on  the  allowable  cost  Increase 
per  admission.  These  are  shown  in  Table  9. 


21  A  small  hospital  Is  defined  as  one  with 
less  than  $2.5  million  in  budget  or  less  than 
4,000  admissions. 


Tun  E  OA.  Inert  axing  admission*  allowance  for  variable  costs  and  allowance  per  admission. 
[In  percent] 


Percent 

Large  hospital 

- 

Small  hospital 

admissions 

Per  admission  Variable  cost 

Per  admission 

Variable  cost 

0 

+1 

7.50 

7.  50 

7.50 

100 

7.60 

100 

-4  2 

7.  50 

100 

7.  50 

100 

+3 

6. 87 

so 

7.50 

too 

+4 

C.  2fi 

70 

7.  60 

100 

45 

5.60 

64 

6.87 

88 

+6 

5.07 

60 

6.28 

80 

4. 40 

57 

6.60 

74 

48 

3.02 

55 

6. 11 

70 

4!' 

3.36 

53 

4.54 

67 

410 

3.  00 

52 

3  08 

64 

411 

3.00 

fio 

3.43 

62 

412 

3.00 

60 

3  00 

65 

413 

3.00 

63 

3.00 

68 

414 

3.  00 

C*fi 

3.00 

70 

415 

3.00 

68 

3.00 

72 

Table  ITi.— Decreasing  admissions  allowance  for  fixed  costs  and  alloirance  per  admission 
[In  percent] 


Percent  change 
admissions 


Large  hospital 


Per  admission  Fixed  costs 


Small  hospital 


Per  admission  Fixed  costs 


0 

7.50 

ion 

.  7.50 

100 

-1 

8.50 

100 

8.59 

100 

_ 2 

0.60 

100 

9.69 

100 

-3 

10.83 

100 

10.83 

100 

-4 

11.98 

100 

11.98 

100 

—5 

13. 16 

100 

13. 16 

100 

-6 

13.00 

93 

14.36 

100 

-7 

14.67 

88 

15.59 

100 

—8 

15. 45 

85 

18.13 

100 

-0 

16.24 

82 

19. 49 

100 

-10 

17.06 

80 

20.00 

100 

-11 

17.89 

78 

20.00 

91 

-12 

18.74 

77 

20.00 

83 

-13 

19.61 

75 

20.00 

77 

-14 

20.00 

70 

20  00 

71 

-15 

2a  00 

05 

20  00 

67 
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CASE-MIX  ADJUSTMENT 

There  has  also  been  much  concern  about 
the  flexibility  of  the  Phase  IV  system  when  a 
hospital’s  patient-mix  qhanges.  As  many  hos¬ 
pital  services  are  shifted  to  out-patient  set¬ 
tings,  and  as  more  Illnesses  become  treatable, 
hospital  patient-mix  will  become  generally 
more  complex,  and  perhaps  also  more  expen¬ 
sive.  There  can  also  be  shifts  among  institu¬ 
tions,  with  certain  hospitals  becoming  re¬ 
ferral  centers  for  difficult  cases. 

The  Phase  IV  controls  Include  adjustment 
of  revenues  and  costs  that  recognizes  the 
Increased  costs  of  a  more  complex  patient- 
mix.  It  Is  not  part  of  the  basic  control  system, 
and  is  placed  In  force  at  the  option  of  the 
hospital.  It  will  not  be  used  to  penalize  hos¬ 
pitals  that  shift  to  less  complex  patients  and 
is  a  self-executing  adjustment. 

The  patient-mix  adjustment  procedure 
relies  on  either  of  two  standard  patient  al¬ 
location  systems.  In  addition,  a  hospital  may 
use  another  allocation  system  with  prior 
COLC  approval.  The  procedure  to  allocate 
charges  and  expenses  works  in  the  following 
way.  The  current  year’s  distribution  of  pa¬ 
tients  is  determined  by  the  category  list  be¬ 
low,  and  last  year’s  total  admissions  are  re¬ 
stated  in  these  proportions. 

Allocation  op  Patients 

1.  Medical,  Surgical,  Obstetrics,  Pediatrics, 
Psychiatric;  OR 

2.  H-ICDA  diagnostic  codes  representing  at 
least  85%  of  the  hospital’s  admissions,  the 
balance  being  included  in  a  residual  “other" 
category. 

A  restated  “total  charges”  for  the  last  year 
is  then  calculated  using  the  actual  charge 
per  case  (in  each  category)  multiplied  by 
the  restated  number  of  admissions  in  that 
category,  with  all  the  results  added.  The 
restated  total  budget  is  then  divided  by  the 
actual  total  admissions  to  get  a  restated  av¬ 
erage  charge  per  admission  for  the  last  year. 
The  percent  by  which  this  amount  exceeds 
last  year’s  actual  average  charge  per  admis¬ 
sion  is  the  increment  which  could  be  added 
to  the  basic  control  allowances  for  charges 
and  expenses.  There  is,  however,  a  potential 
bias  in  the  assumption  that  expenses  due  to 
patient-mix  changes  will  change  by  the  same 
percentage  as  the  charges.  The  more  likely 
case  is  that  the  difference  in  costs  would  be 
greater  than  the  difference  in  charges.  This 
is  due  to  the  fact  that  charges  for  high  cost 
items  are  often  redistributed  to  room  and 
board  rates.  Patients  do  not  pay  $800  per  day 
for  coronary  care.  They  pay  perhaps  $250, 
with  all  the  other  patients  absorbing  $1-2  in 
their  room  rates.  Therefore  charge  ratios 
might  not  reflect  cost  differences.  If  a  hos¬ 
pital  felt  that  the  data  were  indeed  not  re¬ 
flective  of  a  particular  situation,  it  could 
request  an  exception. 

INCENTIVES  UNDER  PHASE  IV 

As  in  any  system  of  control  based  on  a  par¬ 
ticular  unit  of  output,  the  incentive  is  to  in¬ 
crease  the  volume  of  that  unit.  That  is  true 
of  the  Phase  IV  system  as  it  was  under  Phase 


n.  But  Phase  IV  includes  three  features  to 
minimize  such  undesirable  Incentives: 

(1)  It  is  more  difficult  to  create  an  un¬ 
necessary  admission  than  to  extend  each  hos¬ 
pital  stay  one  extra  day  or  order  some  extra 
tests  “Just  in  case”. 

(2)  The  simple  outpatient  limitation  (with 
no  intensity  limitation)  does  not  inhibit  the 
trend  toward  more  services  being  performed 
on  an  outpatient  basis. 

(3)  Finally,  and  most  importantly,  the  hos¬ 
pital  that  increases  its  volume  of  admissions 
beyond  the  zone  is  required  to  recognize  that 
all  costs  are  not  variable,  and  that  some 
economies  of  scale  should  be  realized.  In  con¬ 
trast,  the  Phase  II  system  allowed  free  rein 
to  increase  costs  and  charges  one-for-one 
with  volume  increases. 

The  Phase  II  system  worked  in  such  a  way 
as  to  have  undesirable;  effects  on  the  hospital 
that  had  declining  length  of  stay  or  declin¬ 
ing  occupancy.  The  Phase  IV  regulations 
changed  that  situation.  The  Phase  IV  zone  on 
the  down-side  is  structured  to  allow  hospitals 
to  maintain  their  budgets  even  if  volume  de¬ 


creases.  This  volume  reduction  might  have 
been  unanticipated,  but  it  might  also  have 
been  the  result  of  an  active  program  of  utili¬ 
zation  reivew  or  a  movement  to  pre-admis¬ 
sion  testing.  Either  way,  the  institution  is 
not  forced  into  a  position  of  having  to  stop 
such  desirable  and  Federally  required  activi¬ 
ties  or  face  financial  ruin. 

Finally,  the  control  limit  itself  was  de¬ 
signed  to  provide  for  the  needs  of  hospitals, 
although  it  will  be  necessary  to  exercise  some 
measure  of  cost  consciousness  in  order  to 
continue  operations  without  financial  diffi¬ 
culties.  The  capital  exception  and  patient- 
mix  adjustment  are  added  measures  of  flexi¬ 
bility  to  permit  desirable  growth  and  change 
in  the  industry. 

APPENDIX 

There  are  four  regions  of  volume  changes, 
and  hence  operating  allowances,  between  the 
20%  ceiling  and  3%  floor  of  the  Phase  IV 
regulations.  For  those  who  wish  to  do  their 
own  calculations  we  list  below  the  relevant 
equation  for  each  region. 


Limitations 


ADM  a'™  [  1  -  (^j^)  ’  (C-ADMb)  -  ( ADMc )  ] 


ADMc 


REGION  2— Negative  change  in  admissions  within 
the  zone. 


Limitation’ 


ADMb 1.075 
ADMc 


REGION  3 — Positive  or  no  change  in  admissions  with¬ 
in  the  zone — 7.5%  limitation. 

REGION  4 — Positive  change  in  admissions  beyond  the 
zone  (minimum  allowance  is  3%). 


~^-c- 1( CADMb)+ .  4(ADMc—(CADMb))]—1 


NOTATION 

yt/>,UB  =  Number  of  admissions  in  the  base  year. 

A  DMc= Number  of  admissions  in  tiie  control  year. 

C=7.o ne  level,  defined  as  ratio  (e.g.,  —5%  zone  is  .95, 
+2%  is  1.02). 

1. 075= Base  standard. 

7.  In  6  CFR  Part  155,  §  155.21(c)  and 
(d)  is  amended  to  read  as  follows: 

§155.21  Purpose  and  scope. 

*  *  •  *  * 

(c)  Except  as  provided  in  §  150.415 
with  respect  to  health  insurers,  insurers 
subject  to  Subpart  M  of  Part  150  of  this 
chapter  shall  make  all  filings  pursuant  to 
that  subpart  and  shall  file  requests  for 
interpretation  with  the  Cost  of  Living 
Council,  Insurance  Division,  2000  M 
Street,  N.W.,  Washington,  D.C.  20508. 

(d)  Institutional  providers  of  health 
services  subject  to  Subpart  O  and  per¬ 
sons  subject  to  Subpart  R  of  Part  150  of 
this  chapter  shall  file  requests  for  inter¬ 
pretation  and  shall  make  all  other  filings 
with  the  Office  of  Health,  Cost  of  Living 
Council,  2000  M  Street,  N.W.,  Washing¬ 
ton,  D.C. 20508. 

8.  In  6  CFR  Part  155,  §  155.41(a)  is 
amended  to  read  as  follows: 


§  155.41  Purpose  and  scope. 

Exceptions  from  the  provisions  of  Part 
150  of  this  title  may  be  granted  for  the 
purpose  of  preventing  or  correcting  a 
serious  hardship  or  gross  inequity. 

(a)  All  persons  requesting  exceptions 
shall  file  their  applications  with  the  key 
IRS  District  Office  which  serves  the  dis¬ 
trict  in  which  their  corporate  headquar¬ 
ters  are  domiciled  except  that  persons 
who  are:  (1)  Insurers  subject  to  subpart 
M  of  part  150  of  this  chapter,  shall  file 
with  the  Cost  of  Living  Council,  Insur¬ 
ance  Division,  2000  M  Street,  N.W., 
Washington,  D.C.  20508  and  (2)  Institu¬ 
tional  providers  of  health  services  sub¬ 
ject  to  subpart  O  and  persons  subject  to 
subpart  R  of  Part  150  of  this  chapter, 
shall  file  with  the  Office  of  Health,  Cost 
of  Living  Council,  2000  M  Street,  N.W., 
Washington,  D.C.  20508.  All  requests  for 
exception,  wherever  filed,  must  con¬ 
form  to  the  requirements  set  out  in 
§  155.11. 
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